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R RER) 3 (indigenous land rights ~ indigenous rights in land
3 &2 rights of indigenous peoples to land) ' f)E 2 » [RATES SHE BEE T
H o RARIFERERER (indigenous rights) A FE S v » FHRRHL 1 MY
FERFI] (land rights, land title, land entitlement, land tenure, tenure rights,
ownership of land) o EZR) A & FEH ~ DI Rk (sea area, sea water
area) - HERZATAEMY TPEE] ) (land country) ~ k¢ TYEE] | (sea country)
H’\JIE%"JZ s K E R A S (sea rights) o 54t » LR IERZ
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TESREE ~ SN ~ AHPGEE ~ RAIEKR » [ R R - 38 A indigenous
title ~ native title ~ Indian title ~ Aboriginal title ~ B Maori title Z£ 5 » fidh
el (common law) [BIGRHY TR IEATBER —HIEFHY (sui generis,
unique) HEF] o HELE ITEREE 58P (Mabo v. Queensland (No. 2),
1992) 2 i » YN 1E H land rights» [)t.{% » native title A B} £ i fH (Kildea, 1998:

s ®—BE > Bt g2 the traditional title of Indigenous people to their land o

. Akiba v. State of Queensland (No 2) (2010: para. 639) :
Secondly, there is no land-sea dichotomy. The evidence clearly establishes that the estates
are spatially projected out from the shores; they do not stop at the edge of fringing reefs or
when deep waters are met. I accept the Islanders’ evidence on this and reject the State’s
“adjacent areas” contention to the contrary. Areas of deep waters, no less so than shallow
ones, are claimed and used.
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1) o BRI title SIETE[RIS right » [ BRRAY O RED # A @FT Hr » HFJEE »
223% native title (to land) B native land rights® 5 {1 J8AN[E] ? B 2 2 W 5T
FIL ~ SR FTHILETIE 2 58T RN J i B - St R i (B . & BT AR B 2

E?K » BN ek AR % B PR vk Bl v B R [ - 1S - Y 75 00 W
KHE > 2 (inhabited land) ANILEBAEAR ~ SCHIGE » B THEE 23 )

(terra nullius, land of no one, nobody’s land) » HIJA] LI A KT /7 i@ 8530 ~
G ~ PRS0 (BIES% ~ SRImEE » 2014 @ 10-11) o EFEREE AK
FEM > DL BUREEE B R R IR RFA(L - NIEERE T8 ETIRA -
FERBIZEAR ~ el B - AR A T RIS - (HEAE
FOL BB AR > R A £ 2R A 2 - RESI AR
28 » LIRS @SR £ FH AN A S 5 R (settled colony)  (Kildea, 1998: 2-3;
Strelein, 2005: 229-30, 235-38) o FA » (FHEEEE FHYBEIH £ & (doctrine of
discovery) & » S[E] N {Feas i R - HERE L 1% Bl n] LUEFHUS52
BRA A A A HE (radical title) > ?&%?ﬁﬁ%ﬁﬁ%%m%ﬁﬁ?ﬁ 5

(extinguish) [R{EERBER LHIKE T (Kildea, 1998; Strelein, 2005; Secher,
2011) o

James Cook 7 1770 -5 A1 Sy B 7 = HEE i i o B > +E. 35 Wi ke )55
eF 1879 FE 28w B TR fH (Wikipedia, 2018: Torres Strait Islands) o
BN £ R (Indigenous Peoples) 1 & U FCHE ( Aboriginal Peoples) -
FITEREIKE R (Torres Straits Islanders) o fR#E 2016 = i) A &2

( Australian Bureau of Statistics, 2018a) - IR {F EMLEE 649,171

(2.8%) » Hrh 590,056 A (91%) H#ERRFEERE ~ 32,345 A (5%)
H a8 R & Wi 5 | ~ B 26,767 A (4%) HEB R IR R R+t

TSR AT AR TR S R AR E] 6 & -
TR FR A mnEBE AR 1992 FELL 6 0 1 FERk THERZEEE 5 AIH) > &5
EEKATEE T F 2] (terra nullius, land of no one, nobody’s land) F¢JR
HI| » BAE AR R E: B ERY - BRI K F1) 4% (rights and interests in land ) 5 H

W41 native rights and interests ~ native title rights ~ native title rights and interests?
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HASMA A R TETE EHBRE T RKRTEAE (survive) °» S BT
INELEE T (ERIE T LD (Native Title Act, 1993) ~ Wik 37 TE
FIFEFE R #FES A ]  (National Native Title Tribunal, NNTT) 2 & 5
{4 BB ] -3 AEFT VEAYEEZR (claim, make claims) © o B H i i B
Z1E 1996 FLL 4 : 3 TEERIKEZE] (Wik Peoples v. Queensland) >
A€ & IR RIn BUR A TH RO SR EE T 7280 F - IR B EARRIE
R T IHE o B EERAE 2013 FAEL TR2EHE  (Akiba v.
Commonwealth) " > $I7E BURFIER BT TEHIL  (regulate) JIE(TE -
A ATAFR R A RIS L3t SR s RE R EL RS e S T R o

538 T am 3L o BAM 780 [l [ R T Sth bR 5 8 > e Il 2 B R
e EEBER AN ~ DURBUR I FHRASLE 5 8 N AR TRIZEPIF) - &
%ﬁ%ﬁ% ~ G DIREE R EL 5 R IERGEE AT > FATE R TR
A0 e F AR Bl E ~ SR LA - 7 A TR A T 2B

Brennan (Mabo 2: para. 64)
Native title has its origin in and is given its content by the traditional laws
acknowledged by and the traditional customs observed by the indigenous inhabitants of
a territory. The nature and incidents of native title must be ascertained as a matter of
fact by reference to those laws and customs.

Brennan (Mabo 2: paras. 61-62)
The preferable rule, supported by the authorities cited, is that a mere change in
sovereignty does not extinguish native title to land.
It is sufficient to state that, in my opinion, the common law of Australia rejects the
notion that, when the Crown acquired sovereignty over territory which is now part of
Australia it thereby acquired the absolute beneficial ownership of the land therein, and
accepts that the antecedent rights and interests in land possessed by the indigenous
inhabitants of the territory survived the change in sovereignty. Those antecedent rights
and interests thus constitute a burden on the radical title of the Crown.

A BRI RS PIELR HHEE (file application) ~ fHIM AR LUE

i (court order) 77 2 IARHEZE » AN > (HR BRIV FE FF1E Brandy v. Human Rights and Equal

Opportunity Commission (1995) #FETRE » B LAKE 1988 4 HLHE My 1B 55 1 W 0 1L B¢ »

IR B A S P RE D B RE % B 4% (mediation) (Australian Law Review Commlssmn,

2014:61) o

2% Akiba on behalf of the Torres Strait Regional Seas Claim Group v. Commonwealth

(TR Akiba) > X TR Torres Strait Sea Claim ~ B{& Sea Claim °
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WA High Court %5 [F A 3EE] ~ B MIE KAV i = iEFE (Supreme
Court) » 454 (State) ~ BEMEM (Territory) H443%H Supreme Court »
HERBEEGR G > KL - /& A B R e % > EE
et B i =ik e o

RN R AR RED B RO B

75 1960 T4 » SN R 1E RIGSZ 21 B B RHEEB) 505 - Flda ZORE
JF AR MY L3t ~ DU ERHE < £ 1963 4 » JL3HM Gove 42)5 Yirrkala
51 Y olngu R S RHTET 90 ~ e k55 ) 40 IR ) B @y B - 45
b AEHD B 3R i E R BRG] (Mining (Gove Peninsula Nabalco Agreement)
Ordinance 1968 (NT)) » —RE AT IR AR T3 FH HI 2% - 8 Ao i 1m) 2%
BedRil - M RESREN T894 AR 2 (Milirrpum v. Nabalco Pty Ltd, 1971) Bk
R ~ B RRRIRYIE B o ORISR

B > At Wave Hill %85 Gurindji i A tL1E 1966 35t > $t%T
TR~ L& ~ R AR rE A RO - B Rz 9 FHYRE L - T8 Gough
Whitlam BZJfF (1972-75) {£ 1973 a7 AE R T iEZ B & (Aboriginal
Land Rights Commission'’) » 7F{%E Edward Woodward B3+ 4558 T 17 R
R IR » SRR R i 258 5 fi% > BURAE 1975 F
AR AT » REERSE > SRR A

B » HHEE Malcolm Fraser BgJiF (1975-83) #&#& Whitlam X JFFHIE
st (£ 1976 F @M L st e A R T3P G W% (dboriginal Land Rights
(Northern Territory) Act, 1976) » KiBE#:S Woodward FT#EE 1Y) H &

M5 Yirrkala Bark Petitions » 32 2 HLag b sasth RAS A S b B & - ZE SR
¥ (Arnhem Aboriginal Land Reserve) fJ—&Ein HER —FKE L+ /AFH] -

Y E Gove Land Rights Case » {%'E Blackburn f93 H 2 R (£ B i £t (R A 1 + b it
FEMIE R —ER > » BB AE G - th P AR 0 @R i B SR i 7 -

W #85 Woodward Royal Commission ©

oL > Whitlam BT Y EE TREKEE L] (Racial Discrimination Act, 1975) » iElg
S B v B W] LATS PR A R FO I A e i o
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(Woodward Report, 1974) > FEICHEMIAY[F A RIE W] DUEF 3R S s - 33
R SRIN B & B ARGR ~ M ORGE I RAE R RS S T Ry i -
JCE B 28 Je 3Ltk (Aboriginal Land Act (NT), 1978) » HEHF3L —wH il
T A - S WA DR R RRR ¢ BT A BR T AR HoAth % AR EAE
(43t (4 ) " > 592 B T4 Don Dunstan BUFF (1967-68, 1970-79) -
J% David Tonkin B{JfF(1979-92 ) /137 1% (Pitjantjatjara Land Rights Act 1981
(S4)) - BHEEZE Y 73 2 — 09 PG AL ER A St 52 B i (4 R

£ 1982 4 > H R HCEIEEBERE (Murray Islands')
Meriam (R 7 B LHIEEFIRS " » FiREANBRBEE SRS - RiF
JEETE g, KPEH (continental shelf) » 52 £ {th (1 %9 Ffr 5 REE tfz oA ERTF2 RLM [B6 R
FHEERMME TER0ARRY  (validly extinguished) » X1 E KRB AR
CRATE " o Bt e B K L R E - 72 5 AT A I R L3 A e
WA » URATRAE WIS ~ I B o B LA BURT Sl FFRR
e N FEoE E 1985 Fd R LS E 551 (Queensland Coast
Islands Declaratory Act (Qld)) » 37 & [BIATE VAR FE 3 Bk 5 R TR ~
i HAFT SR E - R R & EERED o B R kb (e 1988
A TEREE—5RFIG  (Mabo v Queensland (No 1)) » 'H 3%k bl

I f R IR IBC AR 0 R T A58 - VB PR IgE A TR A1 5 B g o

R FR e B e AE 1992 FEAEH THESZEE —aRAGI) » bR 7 HERN T%54%

AZE) ~ DURBURI TS B ARy THEF 20 ) 3k AIEBR

12 G B T 1993 G4 (Land (Titles and Traditional Usage) Act) » FTELLL T {8
{EFAHE L (rights of traditional usage) ARIHFR I R MM - 1% S B 5 R B e i B
FPEER [ RERBMHEL  (Western Australia v. Commonwealth, 1995) o

B2 FE WY Maralinga Tjarutja Land Rights Act 1984 (SA)~ 3 m B iy Aboriginal Land
Rights Act 1983 (NSW) ~ B 1Y Aboriginal Land Act 1991 (Qld) Jx Torres Strait Islander
Land Act 1991 (Qld) ~ DL ¥5 1 B FERE R Aboriginal Lands Act 1995 (Tas) °

&+ B Murray Island (Mer) ~ LIJ Dowar Island (Dauar) R Wyer Island ( Waier)
RER N

f1#E Eddie Mabo ~ Sam Passi ~ David Passi ~ Celuia Mapo Salee ~ L) J; James Rice o FF
BB AR TE 1992 4 6 A 3 HT 2K » Mabo AlI7E 1 H 21 Hi&fi -

owners ~ possessors ~ occupiers (Mabo 2, Brennan: para. 95) o
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{ER A4 K (indigenous inhabitants ) ¥ H H C HY 3 #f % 1 & 18 1B
(traditional laws and customs) - [K 2K Z2 10 A" 5 2 Bl £ 5 BY (A7 1 3
(traditional lands) B+ Hif#E (land entitlement) 7 » tgf 23 » BN H L 55

" K'Y SEFE native title® o T 8 Paul Keating (1991-96) BFF A AN

ol [RERKRErE L) - KEHRFER TG ENER - 5

/':J"Jmaﬁjﬁﬁﬁﬁ%ii@*@ﬁ’#ﬂ ~ S B BRI PR S (AR - st T A R

& (determination) » AfEXT IR RIEEKFIME (right to negotiate) - BZE)IH

FRIRE ARG ~ TEZEAF] ~ BURCHER P BT R E N 1 € -

1F 1974 & » B L F%4 Cape York 2R B 1 Wik &5 {3 K John Koowarta

FTEAFH Archer {435 » #7%4 & Joh Bjelke-Petersen (1968-87) IR

R EACE AP E - 8 LG BURE R TR GRER %D i

%3F (Koowarta v. Bjelke-Petersen, 1982) » T B 44 BURF HI &5 B FE B

By T FERE R W@ (Queensland v. Commonwealth, 1982) o BEFHY

B EEBEAE 1996 F TR RIRZE ) AIE » FEIFE R ) BUR M R BOh

PRI FA ARVABR F A RIRH) T3t > JRAN > Sk R Y 32 AT LUR R

TR B % A R G BB RPOGHAF -

17 1£'E Brennan (Mabo 2: para. 39) Z 5 » & R E R EE > + 172 5 2 £ HE & (proprietary

interest) PG » &L AR LALLM B Ho A ErpE AR EL IR S
The theory that the indigenous inhabitants of a “settled” colony had no proprietary
interest in the land thus depended on a discriminatory denigration of indigenous
inhabitants, their social organization and customs.
LR B S o AR ORRE A R RER 5 RN DUER SE AR B - K B B Y Sl ik A
(Australian Law Review Commission, 2014: 35) °
P OREA R B R R £ MR IR B % (Australian Law Review
Commission, 2014: 81-82) -
20 JiSC & (Mabo 2: Mason, para. 2) :
In the result, six members of the Court (Dawson J. dissenting) are in agreement that the

18

common law of this country recognizes a form of native title which, in the cases where
it has not been extinguished, reflects the entitlement of the indigenous inhabitants, in
accordance with their laws or customs, to their traditional lands and that, subject to the
effect of some particular Crown leases, the land entitlement of the Murray Islanders in
accordance with their laws or customs is preserved, as native title, under the law of

Queensland.
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[ 13 John Howard (1996-2007) B LAE% I BIBLE N Re & £ 1™ - #8
CIR TR NEOR ~ B LA~ BBOGEE ~ RIFHERRH & > @78
@ TE(ERE LA RIS IE1E) (Native Title Amendment Act, 1998) ** »
R BRI [ ECHR A R > LG Bk S R L st R SR RE RO RE ) ~ B BRI
JRAERAERPIRE (R Al 8T BUR AU SR EUR) - 51 2 & B R R R 5
HEEE® (Committee on the Elimination of Racial Discrimination, CERD)

fEERhAE . (ks - 2016) -

NP TR %89 g 2%

RGP E R (FEk 1) IS TR ZEE —aRAHl) »
SEMEFSAIIEHE (special measure) #7135k kB G 1™ » BEEF L
MRS GRMR ~ B3RP ~ Rk ) 2RI (B ~ M) ~ MifrbE (BRPI ~ #h
(&) R AE R ERY) T3t RE » DI IR BUR R EIAR - BEEEIERR (past
extinguishment) ~ JZ RAHJIEFE (future extinguishment) o %Z7ERYBHSREAE
55 223 RA R A RE T3HE (native title) HYEZ > FiAIEH 1 Z08 £
R KIS TEAGR S (in relation to) ~ K25 1(b)zk B +3th K KIakiy T4
£ (connection requirement) o f&5# 20 % FEAHEE - BINFEZR IR

2 R OB AR (1975) BTSRRI ML (1993) 2

] o JE U B P S A S B M Mk AR08 L A J E 1S TE8E ) (validation) »

HLR AL SR E B AERTT R (validation of the past acts) ~ HEIRBUG R B EEEL

R EEL - H Parliamentary Joint Committee on Native Title and the Aboriginal and Torres

Strait Islander Land Fund (2000: chap. 5) °

SR B R A B AR 1995 R A B (Brandy v. Human Rights and Equal

Opportunity Commission) » LLR] ¢ 5% 7 7% HH 811558 R [ (£ R L B B P E O HE ) -

S RV B I R - s RER BLE

HREEREEZEE AT TS ZRET TRERFT A ] 2007 5 BB 21
(International Convention on the Elimination of All Forms of Racial Discrimination,

1965) WIFEH °

&% s 223(1)(c) : the rights and interests are recognised by the common law of Australia o

£'E Brennan (Mabo 2: para. 39) F3F5 » HEM MRS ST E A - B 0 {570 0 4 it

KREFEEHEE (Mabo 2: para. 66)

22
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RIEREGHA HENGREE = (—) 1EIRRERATRERIE 2 - &
M B O B ERAEEER © (Z) &% THE™ ) (society) IRHEE
EEFEAREAEEE TR (continuity) 17767+ (=) & FHFRME
Rt & ] LB R 23R s AR i R tt & (Mansfield, 2017: 8) -
BRI TR IR R R A =0 = > BIERER (369) ~ ERE
(53) ~#ifE (0) ~ RIEFTHERR (4) 5 ERHERN )T thA = - G
S 3 i 52 B 195 3% (consent determination, 334) ~ ®]iE2I%E  (litigated
determination, 49) ~ DL i #8223 2|7 (unopposed approved determination, 43)
(National Native Title Tribunal, n.d.b; n.d.c; n.d.d) - —HK@EZL TF{FE
R P A ) 7555 225 RN i RAIIR (dkiba v. Queensland
(No 2): para. 157) o
BB R W R B B AL EYE 5 Crescent Head /7 Dunghutti
TR JFAE RN (S e 8 > HH 3 7 BURF (Kempsey Shire Council ) T HHUS &

Where a clan or group has continued to acknowledge the laws and (so far as practicable)
to observe the customs based on the traditions of that clan or group, whereby their
traditional connextion with the land has been substantially maintained, the traditional
community title of that clan or group can be said to remain in existence. The common
law can, by reference to the traditional laws and customs of an indigenous people,
identify and protect the native rights and interests to which they give rise.

22 il Brennan {4 f8#% (Mabo 2: summary, para. 6)
Native title to particular land (whether classified by the common law as proprietary,
usufructuary or otherwise), its incidents and the persons entitled thereto are ascertained
according to the laws and customs of the indigenous people who, by those laws and
customs, have a connection with the land. It is immaterial that the laws and customs
have undergone some change since the Crown acquired sovereignty provided the general
nature of the connection between the indigenous people and the land remains.
Membership of the indigenous people depends on biological descent from the
indigenous people and on mutual recognition of a particular person's membership by
that person and by the elders or other persons enjoying traditional authority among those
people.

R b VR R T R 6 RER R (@ ) EEES (Australian
Law Review Commission, 2014: 77-78) o
R O R b HE 0 0 SR L R T A 7E L > TR H 5 223(1)(a)
HEVE H 3K EY  (Australian Law Review Commission, 2014: 106-14) o
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MR AA T RBA S - Wl TR R st A B B
JiF RTINS R BB S 1 1994 FAEHI R & (non-claimant) HYFIZE »
DIEAE it 38 B A E R A L3t T LU S 1t i e A I BE % 42
BRI R RS BE R AR AR > BT e IR UG AR R I A
A T RE > S H RS A E R T > ARG o BRI I 1 st R e EE Y
PR o T B LI B M RERA T R B R T BORF ™ (National Native Title
Tribunal, 2017a: 5-6) o

25 o JEARAE 435 RIRE R T R SR SO (T R - H AT 294
HIEFETH KR 2 2009 R {E IEZ ( Native Title Amendment Act, 2009)
F BT B A0 A A S ) 5 R R AR B R (R BB R AT M A b e
(Indigenous Land Use Agreement ILUA) » it & FSREZEFRFR
1 T U RERY RE R K B a8 > SELAY B AN SR N VS IR B tHEE D - B T AR
KRB &N BUG B FE RRE AT LA 50 AR I (E R R TR 2
TEBI R R B - AR P & S5 1 6 AR 17 2 th g 1,241 #F' (Mansfield,
2017: 10-11; National Native Title Tribunal, 2018a; 2017b: 3-4) ([& 2) -

LURRASE TR A ) (1993) F] TRREPFIH)  (2013)
AR 20 FEFE » B e e SHE AR B E A ~ DU RN » LR R
et 2 (Mansfield, 2017; National Native Title Tribunal, 2017¢)

8 14 National Native Title Tribunal (n.d.a) fHEHRYRIHRE (Mary-Lou Buck v State of New

South Wales & Ors, 1997) ~ BB ~ DI G EE (deed of agreement) o

4% > [E¥5 National Native Title Tribunal (n.d.d) FFAEEEER - PIERE HHIKER

74 1F ~ BRE T HIRERT 206 ¢ ~ BEE TR THIRERT 146 ¢ > MEBFEE - EZRERER

7 - th R A T T 0 S T RN i 31.4% 0 HRE 113% 2 EHE ~ 20.1% 2 IEHIB
(Webb, 2017:4) -

RHTWEET /L Native Title Amendment (Indigenous Land Use Agreements) Act (2017) o
HE > JRAE R b 2 P e R R IE R IR E o (RIS E AT ARERE - b B ) B FE T R i v
e s B EERE ~ R H B T FriE 52974 i (National Native Title Tribunal, n.d.d) o [
EEii’[ﬁffgﬂi#l R =i EEEREE (Register of Native Title Claims, RNTC) - fif
# (National Native Title Register, NNTR) ~ Jz +#li {5 F 1 %€ (Register of Indigenous Land
Use Agreements) o
HAhZE 2% North Ganalanja v. Queensland (1996) ~ Wilson v. Anderson (2002) ~ LIk
Griffiths v Minister for Lands, Planning and Environment (2008) o

29
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s & )
" =i National
% Native Title
Tribunal
Native Title

Determinations
As at 30 June 2018

Determination Outcomes
[ iatve it exists (exclusive)

Flapath P GE0 HFOProcctsNstoralstonsl_Ovansrsi018_08_30_Wogs_ s Stas2018_08_30 ormined Outcrres e Prapare vy GoalSer, Haton it e Tl THUTA0NE  Gamrock Marter GTZ0TGI080

A F : National Native Title Tribunal (2018b) -
2 BN REREK DHERNES

Western Australia v. Commonwealth (1995) 1 FEZE [HEBL 25 — mE|
B0 5@ PR IR R R - th g R Ji A R - St 3t R AV B -

Wik Peoples v. Queensland (1996) : BBl HUGTHE I R T2 H
BRI E R MR - MR > HRRJEEE - JR(E RIERY + st B BSOS R K 2 mT DA
7y -

Fejo and Mills v Northern Territory (1998) : — H B Jff 45 Bl JE [ {4 B I 4
PR Tt ME ) (freehold) » [ {H RER T IHERR 5E 2 8RR 1 - ik
RAREMKIE -

Yanner v. Eaton (1999) : JF{E RIERY +HIME G & FPIRAE (Hlifefife) -
SR I ) AN U T £ EC B -t B 6™ s A SR B A iR B BRI R

3 N Native Title Act Case (1995) -
3 [ 2 (paras.37-38) :
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WA A (B FFIRE) o B THARET LIS 4EAEE ¥ (clear and plain
intention) o [tA% o AL RREAT B RBERT IR - W] DAER FHBLACHY 2258
LIR it gs » HamaEan » S5 202 AT LUBEIE (B (evolution of traditional
means) o

Commonwealth v. Yarmirr (2001) : 53 @R £ BRR) T kg —
o miE AT LURREE s MRA B0 miF EREGREY - B FIER

It is unnecessary to decide whether the creation of property rights of the kind that the
respondent contended had been created by the Fauna Act would be inconsistent with the
continued existence of native title rights. It is sufficient to say that regulating the way
in which rights and interests may be exercised is not inconsistent with their continued
existence. Indeed, regulating the way in which a right may be exercised presupposes
that the right exists. No doubt, of course, regulation may shade into prohibition and
the line between the two may be difficult to discern.
. . . Regulating particular aspects of the usufructuary relationship with traditional land
does not sever the connection of the Aboriginal peoples concerned with the land
(whether or not prohibiting the exercise of that relationship altogether might, or might to
some extent). That is, saying to a group of Aboriginal peoples, “You may not hunt or
fish without a permit”, does not sever their connection with the land concerned and does
not deny the continued exercise of the rights and interests that Aboriginal law and
custom recognises them as possessing.
33 . Mabo 2 (Brennan, para. 75)

However, the exercise of a power to extinguish native title must reveal a clear and plain
intention to do so, whether the action be taken by the Legislature or by the Executive.
This requirement, which flows from the seriousness of the consequences to indigenous
inhabitants of extinguishing their traditional rights and interests in land, has been
repeatedly emphasized by courts dealing with the extinguishing of the native title of
Indian bands in North America. It is unnecessary for our purposes to consider the
several juristic foundations - proclamation, policy, treaty or occupation - on which
native title has been rested in Canada and the United States but reference to the leading
cases in each jurisdiction reveals that, whatever the juristic foundation assigned by those
courts might be, native title is not extinguished unless there be a clear and plain
intention to do so.

6 Australian Law Review Commission (2014: 95-105) (2] IR £ R ikt pra ) -

WA R E (AR RS W] LAFEE (adapt) ~ 33E (evolve) ~ DIK#EE (develop) -

37 JR /& (para.42)
Thus the question about continued recognition of native title rights requires
consideration of whether and how the common law and the relevant native title rights
and interests could co-exist. If the two are inconsistent, it was accepted in Mabo [No
2] that the common law would prevail. (The central issue for debate in Mabo [No 2] was
whether there was an inconsistency.) If, as was held in Mabo [No 2] in relation to
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[EHEH IFEE (non-exclusive) BHLJERGSEMERNGHRE ~ SRR HE (rights to sea
and sea bed) » HUR)EEG > AT RIGAIRHE A REFERR — M KRR ML T HE ~
LUR i -

Western Australia v Ward (2002) : % R RS T W #E60 H i ~
B KRG B 0 AN R b SR A R A AT AR AH B SR B 8 (relevant
connection ) » U EEEH 0 AT IR AN HEEA EERHE (physical
connection) » AJyRE TTREMER: (88 LA (spiritual connection) ** o

rights of the kind then in issue, there is no inconsistency, the common law will
“recognize” those rights. That is, it will, by the ordinary processes of law and equity,
give remedies in support of the relevant rights and interests to those who hold them. It
will “recognize” the rights by giving effect to those rights and interests owing their
origin to traditional laws and customs which can continue to co-exist with the common
law the settlers brought.

* B (para. 64)
In its terms, s 223(1) (b) is not directed to how Aboriginal peoples use or occupy land or
waters. Section 223(1) (b) requires consideration of whether, by the traditional laws
acknowledged and the traditional customs observed by the peoples concerned, they have a
“connection” with the land or waters. That is, it requires first an identification of the
content of traditional laws and customs and, secondly, the characterisation of the effect of
those laws and customs as constituting a “connection” of the peoples with the land or waters
in question. No doubt there may be cases where the way in which land or waters are used
will reveal something about the kind of connection that exists under traditional law or custom
between Aboriginal peoples and the land or waters concerned. But the absence of evidence
of some recent use of the land or waters does not, of itself, require the conclusion that there
can be no relevant connection. Whether there is a relevant connection depends, in the first
instance, upon the content of traditional law and custom and, in the second, upon what is
meant by “connection” by those laws and customs. This latter question was not the subject
of submissions in the present matters, the relevant contention being advanced in the absolute
terms we have identified and without examination of the particular aspects of the relationship
found below to have been sufficient. We, therefore need express no view, in these matters,
on what is the nature of the “connection” that must be shown to exist. In particular, we need
express no view on when a “spiritual connection” with the land (an expression often used in
the Western Australian submissions and apparently intended as meaning any form of asserted
connection without evidence of continuing use or physical presence) will suffice.

22 | Yanner (para.38)

Native title rights and interests must be understood as what has been called “a
perception of socially constituted fact” as well as “comprising various assortments of
artificially defined jural right”. And an important aspect of the socially constituted
fact of native title rights and interests that is recognised by the common law is the
spiritual, cultural and social connection with the land.
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SO o BEARIR (R I LR = — FORER] (a bundle of rights) » {5 A] LUK
— I8 ER ~ E BRI E A o FE FTE R TREEERY ) (partial

extinguishment) o

Yorta Yorta v. Victoria (2002) : BEREEERKE Ta* ) pyEsfgER

? Schlager 81 Ostrom (1992) JEAIMEEHERT [ FURERI ) BE2 » 195 BRI SE R b

40

41

M B A (access) ~ #REE (withdrawal) ~ & B ~ HES (exclusion) ~ [z ZEJ¥ (alienation)
S -
HE » i FHEAMZE Mabo 2 (Brennan, summary, para. 5)

Where the Crown has validly and effectively appropriated land to itself and the
appropriation is wholly or partially inconsistent with a continuing right to enjoy native
title, native title is extinguished to the extent of the inconsistency. Thus native title has
been extinguished to parcels of the waste lands of the Crown that have been validly
appropriated for use (whether by dedication, setting aside, reservation or other valid
means) and used for roads, railways, post offices and other permanent public works
which preclude the continuing concurrent enjoyment of native title.

BRIPHEESR (Yorta Yorta: para. 50)

To speak of rights and interests possessed under an identified body of laws and customs
is, therefore, to speak of rights and interests that are the creatures of the laws and
customs of a particular society that exists as a group which acknowledges and observes
those laws and customs. And if the society out of which the body of laws and customs
arises ceases to exist as a group which acknowledges and observes those laws and
customs, those laws and customs cease to have continued existence and vitality. Their
content may be known but if there is no society which acknowledges and observes them,
it ceases to be useful, even meaningful, to speak of them as a body of laws and customs
acknowledged and observed, or productive of existing rights or interests, whether in
relation to land or waters or otherwise.

8 B I E &R (paras. 49-50)

Law and custom arise out of and, in important respects, go to define a particular society.
In this context, “society” is to be understood as a body of persons united in and by its
acknowledgment and observance of a body of law and customs. To speak of rights and
interests possessed under an identified body of laws and customs is, therefore, to speak
of rights and interests that are the creatures of the laws and customs of a particular
society that exists as a group which acknowledges and observes those laws and customs.
And if the society out of which the body of laws and customs arises ceases to exist as a
group which acknowledges and observes those laws and customs, those laws and
customs cease to have continued existence and vitality. Their content may be known
but if there is no society which acknowledges and observes them, it ceases to be useful,
even meaningful, to speak of them as a body of laws and customs acknowledged and
observed, or productive of existing rights or interests, whether in relation to land or
waters or otherwise.
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BeAB A e s Wi v ™ > bR Fh Z FHE MO PRI RS RS (normative
system) » PEIRHEGLGEIAER A0SR - L RERUIR MEMORGE - LHEE
T8 = EE B S T

2 HE » 8/2H H Mabo 2 (Brennan, para. 66)

Of course, since European settlement of Australia, many clans or groups of indigenous
people have been physically separated from their traditional land and have lost their
connexion with it. But that is not the universal position. It is clearly not the position
of the Meriam people. Where a clan or group has continued to acknowledge the laws
and (so far as practicable) to observe the customs based on the traditions of that clan or
group, whereby their traditional connexion with the land has been substantially
maintained, the traditional community title of that clan or group can be said to remain in
existence. The common law can, by reference to the traditional laws and customs of an
indigenous people, identify and protect the native rights and interests to which they give
rise. However, when the tide of history has washed away any real acknowledgment of
traditional law and any real observance of traditional customs, the foundation of native
tit le has disappeared. A native title which has ceased with the abandoning of laws and
customs based on tradition cannot be revived for contemporary recognition. Australian
law can protect the interests of members of an indigenous clan or group, whether
communally or individually, only in conformity with the traditional laws and customs of
the people to whom the clan or group belongs and only where members of the clan or
group acknowledge those laws and observe those customs (so far as it is practicable to
do so). Once traditional native title expires, the Crown’s radical title expands to a full
beneficial title, for then there is no other proprietor than the Crown.

B IR s TR LB SR TS ) (observable patterns of behaviour) I

SRR AR S R B ~ AT W] DART A RE R BRI 4 HE AR > i B R 1R P
(paras. 38, 42)

When it is recognised that the subject matter of the inquiry is rights and interests (in fact
rights and interests in relation to land or waters) it is clear that the laws or customs in
which those rights or interests find their origins must be laws or customs having a
normative content and deriving, therefore, from a body of norms or normative system —
the body of norms or normative system that existed before sovereignty.
This last question may, however, be put aside when it is recalled that the Native Title
Act refers to traditional laws acknowledged and traditional customs observed. Taken
as a whole, that expression, with its use of “and” rather than “or”, obviates any need to
distinguish between what is a matter of traditional /aw and what is a matter of traditional
custom. Nonetheless, because the subject of consideration is rights or interests, the
rules which together constitute the traditional laws acknowledged and traditional
customs observed, and under which the rights or interests are said to be possessed, must
be rules having normative content. Without that quality, there may be observable
patterns of behaviour but not rights or interests in relation to land or waters.
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PRGN B i 2 3T HY THE B MBIk RI ) (Torres Strait Treaty,
1978) » WINPT A ZH5HEE TR (traditional inhabitant) HYy &
MAEE L (traditional way of life and livelihood) » E¥Ef{RY T {EH
Y€ (traditional fishing)  [AIRf » 5 RAY TEHLEEHERN ) (traditional
customary rights ) A FERFORRER » GL4F T3t ~ VIR ~ TR ~ WD~ R e
AR R A0 5 IR Kt RE JF B B s 6 MR N RE 4B B B R 8 i
& o 3l ET IS R B LR S I B il SR 54 o 7R 4T 38 Wil | b 3 Ry
IEXEER - B REBUM R IE AR MERERE S Hl& ik o BINEBUG R
T BT THEFE HRIRAGKT 1 WY R » i [T S iR 5 ) (Torres Strait
Fisheries Act, 1984) » BASCORFRLE 35 Wi Ik 55 B (BA e JEHE ~ AR HH
PR FY) e S T R E'Z’F’Jmf”%iﬂ?lﬂﬁ.%ﬁé%iﬁiﬁﬁ%(@éﬁﬁﬁ ZEIM

HE » fEB AR EER I TR ZE RPN a7 28 R
B AU RE EHE ALY L st A HE SR IR AE (R BNV A (sea claim) > FUANE »
18 S 1 S A B 48 AR AR RV AN R AL s st Y R R o f£ Commonwealth v.
Yarmirr (2001) * » B FR i o i e 1 FEE AR IR AE EC O » R 1l 2 1 W
[ FEE B IERE o {F Lardil Peoples v. state of Queensland (2004) **» [
FRik e A P - I?HER}'F% WIJErE SE M IERE - /£ Gumana v.
Northern Territory of Australia (2007) ¥ s WhFRER 55k e 21 % JFAE R KI5
PR A B {5 P BEE - LA R SEE ~ RARTEIEETE R © 1€ 2000 & L > FEFE NG
M 3 o L [R]85 2R oy A T P 0 208 i S T B R TR IR R - 3l FL7E 2007
L E T0% IR IR RS IR AR R > F T Y BT PR (R TE Sy oS JF
JFERELR (fEsE ~ RIEE - 2014) -

H IR R IRy st AE THE B S8 SR A1) S BUR AR - Ibi% -
B R A s RE A B2 A R - FE SRR R Tt KR TR R - th

PR S R ~ e A Y T S ST A o AR AT e O S B R RN BN BB AR THE
FE TR (Torres Strait Fisheries Act, 1994 (Qld)) (Loban, 2007: 78) o
N8B Crocker Island Case (2001) o

Va5 Wellesley Island Case (2004) o

W 85 Blue Mud Bay Case (2007) o
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AL - fOB RS RER T 22 1 - ST E A AR ~ o

R HE N /NS (Akiba v. Queensland (No 2): paras. 7, 147) o {F 2001 & » Leo

Akiba Eil George Mye {X,3R & K (Torres Strait Regional Claim Group) » iE—

L $HE Cape York 4 5 81 ELATHFE 34,800 71 75 2% HLAMR ISR B2 ™ Hh i R
ERER AR ~ FUFAE R (S EOK TR » HFR VA1 2008 3 < TAH

Finn {£ 2010 FEAEH, Akiba On Behalf Of the Torres Strait Islanders Of The

Regional Seas Claim Group v. State of Queensland (2)* #f » &R R4
(in aggregate) WA IFSE BN R MG T HE -

WS BURE AN~ B ERE B fR B3R - @B B HERN A ~ PR (T
EHRE -SRI AN L5 g S~ BOR AR AR AT RO TR - thit 23 E 5
M CRHOAER T (Commonwealth v. Akiba, 2012) - i & F3F » B
EREREAE 2013 (R TR B2 A (dkiba v. Commonwealth) > F|
TE BT T e JE A5 BT ARV B S A BRSBTS - 3th B Sk HE R - 4 v
FEVER R IERE ot R W R A i e i PR AfE R W FRIE BE A 94 (primary
judge) - frLL . DU BYETGR@ LAW) & i an ik E Paul Finn By PIIRE (4kiba v.
Queensland (No 2), 2010) £57 ~ #i LUBE S i e B B U AR (dkiba, 2013) o

SN A D

CBEHg

16 (IR R = W R B SR W IS RAE IR NS EREBIIAE - FeTe R S rtIE
FR 1R — Ml 4t gr ~ IR & RS R R R T e tH A8 R FRE & > ik R KR

® EmEMEH (respondent) JE BN - BEHFBUR ~ A58 % (Commercial Fishing
Parties) ~ DI —2E it A+ (Akiba v. Queensland (No 2): summary, para. 3) o {F 2008
s 2 Kaurareg R ({F7F Prince of Wales /&) & Gudang % ({7 Cape York 2§
B) I E R AR ES » LE K Akiba Bl Mye M ER S H A~ B &0
ARZEHBEMHTE (Akiba v. Queensland (No 2): paras. 51-53) o

¥ N 85 Akiba v. Queensland (No 2) ~ B{s& Torres Strait Regional Sea Claim (2010) o
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BB (society) ~IRZHHEL (societies) HYFEE o IE'H Finn H 7HE KR
W (paras. 162-492) AREEHA » 2 falFE 25 Wm0 B R A A B — A 1k & ~
BLEERE™ BEA SRR R T R AR s R B R 22 AR S At A Bt
M KEC A TR (para. 175) @ (—) EZRAVEBIRGE QM B & o
B0 25 AT R S 1 ~ Al JE (e YN A ALY Cape York P B HY Gudang R
s (=) BREHETLRER T Prince of Wales 5511 Kaurareg & » HAFTH
NFEE R & R FE —dt g (=) 5 ARE R LUKHER ~ 74 2
{EEERE (language group) 73 ERifEALE : (PY) WEIBBUT BIFE R HE AR IR
DU & sk i 51 B2 (cluster group of islands) 2436 4 e () B
THABTERER TR —EE ANEENSES B —Etg - thit
EWEE 13 7 ([ 4) - BEMZLE BB A& Etd AR
TR RER B 2 /) » B ZRE R — 1K (summary, para. 13; para. 10) o
EH Finn 315 (EBRUMAKIZE —# ME50B0a1E]  (integrated
polity) » fH{FAYHEESTE —EEHIER KB R - BRI E 45
B E R 2 5 (local differences) > » A1 BABARY L [FES (obvious

50

FEEEHEHB| R IH F /2 in aggregate » HR L& A collectively o
51

JF3 52 (para.9)
There is a single Torres Strait Islander society to which the native title claim group belongs.
Under that society’s traditional laws acknowledged and traditional customs observed, the
claim group in aggregate holds native title rights and interests in the waters of Torres Strait,
with which I am presently concerned, save in those parts specified in these reasons.
— B8 TEFEREE (Top/North Western (Gudamaluilgal) Islands) ~ P58 0930 75 B
B (Near/Lower Western (Malvilgal) Islands) ~ A $# 5 (Central (Kulkalgal)
Islands ) ~ B8 A B BE B (Eastern (Meriam) Islands) ~ Je 38 BN £ B (Inner (Kaiwalagai)
Islands) : /DEGEET B SBBERZE » AOEK% (Wikipedia, 2018: Torres Strait
Islands; Creative Spirits, n.d.; Akiba: paras. 20-22) -
A& Prince of Wales 5 (Muralag) -
JRC B (para. 488)
They did not act as an “integrated polity”, but had no need to. What they did, island by
island, was to observe and acknowledge a body of traditional laws and customs. That body,
though, was a single one. It admitted of some local differences both in content and in

52

53
54

applicable laws. I do not consider that any one reason can explain those differences. I have
referred to some number of possible causes of difference. The differences were not, in the
scheme of things, of real moment for present purposes. For the most part, the laws and
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HEAR RERBEUSGETY s 2EiE - SERERERCEHE
H— %%W%Wﬁ B IR =5 5K AGEISUT (take) R ~ LU B
JAFE (paras. 441, 456, 459, 488) - L HH B LA BURINGE % Bl

customs had, and have, local application. The exercise of local autonomy ought be expected
to have produced some variances in practices and understanding over times.
(£ EH THHE#F 1 (a guilt of united parts) KI5 » 5= —{f 2 tenure blanket »
IFENZE (paras. 170, 640) o
JAC 2 (para. 489)
What needs to be emphasised is that it was not only local applications of the body of laws
and customs that were observed by Islanders. The observance of those that had inter-island

56
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& EE ~ DU YK Y| S EE KRG - REBATE REEE IS
B, 2 [0 M R v s S S 1R E WS T S A A R S B 3 R B
(paras. 474,477, 491) o

— - FiEmR

EH Finn $28% - [J(ERRE CIFrE R 26 223 1656 1 3K TRATR
(inrelation to) ~ K28 1(b)zKAY THH#%E ) (connection) - 5EFMAYZ 2 5
R Ipe 8 13t Rk sy TEIERATR ) (real relationship) ~ i JE A B2 A Z[H]
1) THER{R] (reciprocal relationship) (paras. 498, 508-509) - &R
FE R Rl G 2K B P E A Rk R B i - — 2R 25 B £ 3t S oK el Yy 57
o LR T B LERER] (paras. 500-501) o AN » f0EE 5 EE B RAEF
B A R PR O & I E RIS - SR =52 AT LU AT
LFE FESE RSB - fEE BRI o REAT DU 2 B
k> B ESE (summary, para. 6; paras. 3, 648) o

= ~ R HR

FE AR R R & B S TG mi sk HERI ) (ancestral
occupation based rights, emplacement (ownership) based rights ) ~ & fiT2E T &
HERE | (reciprocity based rights, reciprocal relationship based rights, status based
rights) : BiiZEILEGHE (communal rights) ~ B{iZEEERE (group rights) ™
e A Fa N & A RAGR AR HY » EEAEL S RCHYBBRR (% » JCHE Prince of
Wales 551 Kaurareg F % ~ Cape York 251 Gudang F & ~ 803k Y
T ERE (paras. 59, 68-70, 493, 502-10, 645) - {£'E Finn [F]E 5 RIVFEER

applications has been well established. The two enduring symbols of the recognition of the
bodies of laws and customs as such were the seeking of permission to take from another’s

5 land or marine territory and the practice of ailan pasin.

53 HE L FEOREELTRRGIERERE (para. 636) o
MFERGE P A LD 5 223 62 1 AR IA ~ B8~ 02| AR
(communal, group or individual rights and interests) o PfEH A3 H K &K B0 & 4

MR (Glaskin, 2003: 78) o JEEIEH » FAER R 3000 I IF G ks K aRi (R B
(commons) (paras. 541-43, 640) o
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REHRERACE Jefl (prior occupation) HYEREE » (HG e B AL S KRG RAGRIT
K ELFERERG T - o] LI A E R R R R ULAUE R ~ iaftass -

P9 - R

£ Finn 45 - B RATPEGN (possess) [ {1 R M - M HE R (KIS EHE
R R B A T AR HER K Fll 48 o (B R title AR HETEEAIIE (property) ~
SATAY) (belonging) » (KIt » NEEZIRAEZE (real property) (UMK ZHHEE
Uiz (paras. 497,500) o BERATEZRIHER] (claimed rights) & = KHH” :
(—) 3t ABR{5# (enter and remain) ~ R FIERZH® (use and enjoy) fH#
Fl s (=) SEHEREUA (access and take) & ~ KT B HUH (E B AERT
A4:3t (livelihood) AUKER] : LIk (=) {RFEER ~ BEM ~ K HAth EE 7
(URERI] (para. 512) < EEPIE" : BEEIEHBILA ~ 28 ~ R (H AR
REFI > thAGET F S A B & IR A (T 3% (for any purpose) HYHREFI] »
(R AN AGE A5 (D e FH B HF B R (e i A= B A RERI (paras. 519-24,
530) s EEMGEAE LERER A W] DIFERR A - TRt AN ARt A 4 il th
NAEIRHEGE A ~ BCHAth 2R A9 RERT] (territorial control) » k2 75 %€ {th 5
A TEIRRERILRERE (protect rights)  (paras. 531-39) -

1~ ERER
BEZ N ey - RERE AR - B 12 (HEY (territorial seas) ~ 24 JHAREZ[E

Zz Prige FECE AR T A R ) 4 225 16 -
VT EREE (para. 522) + B EBERAVE THERBRSIR ) AUMER] » RS THEG S5
., (possess and oceupy) W9HER] : JHBH BT LA GG (paras. 54143) -

HAEBLIERYE (para. 11) @

The native title rights I have found are the non-exclusive rights of the group members of the
respective inhabited island communities first, to access, to remain in and to use their own
marine territories or territories shared with another, or other, communities; and, secondly; to
access resources and to take for any purpose resources in those territories. In exercising
these rights the group members are expected to respect their marine territories and what is in
them. Importantly, and this requires emphasis, none of these rights confer possession,
occupation, or use of the waters to the exclusion of others. Nor do they confer any right to
control the conduct of others.
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(contiguous zone) ~ F| 200 B AR I BB I (exclusive economic
zone, EEZ) » gt @S (coastal seas) F[/\¥E (high seas) » [F{F %
i iR SR T HuE ] - B S RREN, ﬁﬁ@ (continental shelf) ? ¥
IR B EEARAEOR G A REEL TN A1 (Convention of the High Seas, 1958)
fE7e » Wt BT @R EH © £ Yarmirr (2001) - EHEEMAE
IR RIGTE sE R B JE BB IR SE e ~ SoPREEMRE (paras. 709-10) o
RIG TR AT AL 28 6 16 - BB E MK TR EUREK T
My (Seas and Submerged Lands Act, 1973) MARIUSE ~ ¥ > £ Finn
IR A A A TR B R v e E AS i ) st B (paras.
735-41) o

\ N /% \/L_;\.

ZE Finn B =208 > tH LAY RESE RS R B AFRIEA (pre-existing)
TR RER R R o B AEEOR ~ RIIBUR £ - R
WAL E PR (regulatory control) ANEFTHE AT » 155 ERY 1 3 1 188 1 2 40
1HFR s 35 'H Finn BIEEE - PEARHED S RANHERMERN  BABRERXS
e (trading or commercial) A% ; HE L BUFRIZEZ LIE™ > A
FEHI 2 N 71 - BERIEBIWEINA RAEFER - R R
EREEEBAE > JE LB (did not and do not)  THARET NI MU E

2 K15 TS BIREEE AL (United Nations Convention on the Law of the Sea I, 1982) -
63 BEMN (paras. 6, 652, 706)
Unlike with so much of Aboriginal Australia, the acquisition of sovereignty over the
islands of the Strait did not lead to the Islanders being dispossessed of their lands or sea
domains, or deprived of their traditional means of livelihood.
I noted at the very beginning of these reasons that the acquisition of sovereignty over
the islands of the Strait did not lead to the Islanders being dispossessed of the land and
sea areas, or their being deprived of their traditional means of livelihood.
I commence with the well accepted proposition that a mere change in sovereignty over a
territory does not as of course extinguish pre-existing rights and interests in land (or, for
that matter, waters) in that territory.
F'EJZZDHyﬁK T SEE ML) (Fisheries Management Act, 1991 ) B [T %) (Fisheries
Administration Act, 1991)~ B LT EE B A ) (Torres Strait Fisheries Act, 1994

(Qld)) -
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8% 1 FORBEER R B S ¢ HE s SRR S R S R

B 5 BUM AR SR O AIABRIER - B R ~ SUREBIRGE =TT

LA 281528 38 F| JES 2 8 R S N BT BURE i ~ WA BRI E DUB A I R n]
(summary, para. 16; para. 745, 765-67) o

S {0A1 ik T Brennan (3R » L BB L R MBI B > R ROAUE THIRET
NIE#EE ) (Mabo 2:76)

A clear and plain intention to extinguish native title is not revealed by a law which
merely regulates the enjoyment of native title or which creates a regime of control that
is consistent with the continued enjoyment of native title. A fortiori, a law which
reserves or authorizes the reservation of land from sale for the purpose of permitting
indigenous inhabitants and their descendants to enjoy their native title works no
extinguishment.

66 JiC 52 (summary, para. 16)
I have found that the right to take resources includes the right to take marine resources for
trading or commercial purposes and that such use of them would be recognized by the
common law. I have rejected the contentions of the State and of the Commonwealth that the
ever expanding regulatory controls placed upon commercial fishing by legislation
extinguished any native title right to take fish for commercial purposes. Those legislative
controls were not directed at the underlying rights of the native title holders who were
obliged to comply with the regulatory measures imposed on them if they were to enjoy their
native title rights. The various Acts severally or together did not, and do not, evince a clear
and plain intention to extinguish native title rights to take fish for commercial purposes in the
Part A Claim Area. Having said this, it needs to be emphasised that, to the extent that those
legislative regimes regulate the manner in which, and the conditions subject to which,
commercial fishing can be conducted in a fishery in the native title holders’ marine estates, or
prohibit qualifiedly or absolutely particular activities in relation to commercial fishing in the
fishery in those estates, the native title holders must, in enjoying their native title rights,
observe the law of the land. This is their obligation as Australian citizens. Complying with
those regimes provides them with the opportunity — qualified it may be — to exercise their
native title rights.

W R (para. 765)

The manner in which the State and the Commonwealth have formulated their
extinguishment submissions requires a protracted and detailed examination of State and
Commonwealth legislation. My conclusion is that the legislative regimes of the State
since 1877, and of the Commonwealth since 1952, concerning fisheries, while of
evolving complexity, were regulatory and not prohibitory in character. They were not
directed at the underlying rights of the native title holders who were to comply with the
regulatory measures imposed if they were to enjoy their native title rights. The various
Acts severally or together did not, and do not, evince a clear and plain intention to
extinguish in the Part A claim area native title rights to take fish for commercial
purposes. They did not abrogate those rights and create new statutory rights to fish.
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It may be reasonably inferred that a decision had been taken to bring to an end the
exclusion of Aboriginal people from the purview of the new regime enacted in 1971.
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Preamble

This preamble sets out considerations taken into account by the Parliament of
Australia in enacting the law that follows.

The people whose descendants are now known as Aboriginal peoples and Torres
Strait Islanders were the inhabitants of Australia before European settlement.

They have been progressively dispossessed of their lands. This dispossession
occurred largely without compensation, and successive governments have failed to
reach a lasting and equitable agreement with Aboriginal peoples and Torres Strait
Islanders concerning the use of their lands.

As a consequence, Aboriginal peoples and Torres Strait Islanders have become, as
a group, the most disadvantaged in Australian society.

The people of Australia voted overwhelmingly to amend the Constitution so that
the Parliament of Australia would be able to make special laws for peoples of the
aboriginal race.

The Australian Government has acted to protect the rights of all of its citizens, and
in particular its indigenous peoples, by recognising international standards for the
protection of universal human rights and fundamental freedoms through:

(a) the ratification of the International Convention on the Elimination of All
Forms of Racial Discrimination and other standard-setting instruments such as
the International Covenants on Economic, Social and Cultural Rights and on
Civil and Political Rights; and

(b) the acceptance of the Universal Declaration of Human Rights; and

(c) the enactment of legislation such as the Racial Discrimination Act 1975 and
the Australian Human Rights Commission Act 1986.

The High Court has:

(a) rejected the doctrine that Australia was terra nullius (land belonging to
no-one) at the time of European settlement; and

(b) held that the common law of Australia recognises a form of native title that
reflects the entitlement of the indigenous inhabitants of Australia, in
accordance with their laws and customs, to their traditional lands; and

(c) held that native title is extinguished by valid government acts that are
inconsistent with the continued existence of native title rights and interests,

such as the grant of freehold or leasehold estates.
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The people of Australia intend:

(a) to rectify the consequences of past injustices by the special measures contained
in this Act, announced at the time of introduction of this Act into the
Parliament, or agreed on by the Parliament from time to time, for securing the
adequate advancement and protection of Aboriginal peoples and Torres Strait
Islanders; and

(b) to ensure that Aboriginal peoples and Torres Strait Islanders receive the full
recognition and status within the Australian nation to which history, their prior
rights and interests, and their rich and diverse culture, fully entitle them to
aspire.

The needs of the broader Australian community require certainty and the
enforceability of acts potentially made invalid because of the existence of native title.
It is important to provide for the validation of those acts.

Justice requires that, if acts that extinguish native title are to be validated or to be
allowed, compensation on just terms, and with a special right to negotiate its form,
must be provided to the holders of the native title. However, where appropriate, the
native title should not be extinguished but revive after a validated act ceases to have
effect.

It is particularly important to ensure that native title holders are now able to enjoy
fully their rights and interests. Their rights and interests under the common law of
Australia need to be significantly supplemented. In future, acts that affect native title
should only be able to be validly done if, typically, they can also be done to freehold
land and if, whenever appropriate, every reasonable effort has been made to secure the
agreement of the native title holders through a special right to negotiate. It is also
important that the broader Australian community be provided with certainty that such
acts may be validly done.

A special procedure needs to be available for the just and proper ascertainment of
native title rights and interests which will ensure that, if possible, this is done by
conciliation and, if not, in a manner that has due regard to their unique character.

Governments should, where appropriate, facilitate negotiation on a regional basis
between the parties concerned in relation to:

(a) claims to land, or aspirations in relation to land, by Aboriginal peoples and

Torres Strait Islanders; and
(b) proposals for the use of such land for economic purposes.
It is important that appropriate bodies be recognised and funded to represent

Aboriginal peoples and Torres Strait Islanders and to assist them to pursue their claims
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to native title or compensation.

It is also important to recognise that many Aboriginal peoples and Torres Strait
Islanders, because they have been dispossessed of their traditional lands, will be unable
to assert native title rights and interests and that a special fund needs to be established
to assist them to acquire land.

The Parliament of Australia intends that the following law will take effect
according to its terms and be a special law for the descendants of the original
inhabitants of Australia.

The law, together with initiatives announced at the time of its introduction and
others agreed on by the Parliament from time to time, is intended, for the purposes of
paragraph 4 of Article 1 of the International Convention on the Elimination of All
Forms of Racial Discrimination and the Racial Discrimination Act 1975, to be a special
measure for the advancement and protection of Aboriginal peoples and Torres Strait
Islanders, and is intended to further advance the process of reconciliation among all
Australians.

3 Objects

Main objects

The main objects of this Act are:

(a) to provide for the recognition and protection of native title; and

(b) to establish ways in which future dealings affecting native title may proceed
and to set standards for those dealings; and

(c) to establish a mechanism for determining claims to native title; and

(d) to provide for, or permit, the validation of past acts, and intermediate period

acts, invalidated because of the existence of native title.

4 Overview of Act

Recognition and protection of native title

(1) This Act recognises and protects native title. It provides that native title cannot
be extinguished contrary to the Act.

Topics covered

(2) Essentially, this Act covers the following topics:
(a) acts affecting native title (see subsections (3) to (6));
(b) determining whether native title exists and compensation for acts affecting

native title (see subsection (7)).
Kinds of acts affecting native title



BN R AE R Ak 69 23 —d Mabo 3] Akiba ¥|%] 33

(3) There are basically 2 kinds of acts affecting native title:
(a) past acts (mainly acts done before this Act’s commencement on 1 January
1994 that were invalid because of native title); and
(b) future acts (mainly acts done after this Act’s commencement that either
validly affect native title or are invalid because of native title).
Consequences of past acts and future acts
(4) For past acts and future acts, this Act deals with the following matters:
(a) their validity;
(b) their effect on native title;
(c) compensation for the acts.
Intermediate period acts
(5) However, for certain acts (called intermediate period acts) done mainly before
the judgment of the High Court in Wik Peoples v Queensland (1996) 187 CLR
1, that would be invalid because they fail to pass any of the future act tests in
Division 3 of Part 2, or for any other reason because of native title, this Act
provides for similar consequences to past acts.
Confirmation of extinguishment of native title
(6) This Act also confirms that many acts done before the High Court’s judgment,
that were either valid, or have been validated under the past act or intermediate
period act provisions, will have extinguished native title. If the acts are
previous exclusive possession acts (see section 23B), the extinguishment is
complete; if the acts are previous non-exclusive possession acts (see section
23F), the extinguishment is to the extent of any inconsistency.
Role of Federal Court and National Native Title Tribunal
(7) This Act also:
(a) provides for the Federal Court to make determinations of native title and
compensation; and
(aa)provides for the Federal Court to refer native title and compensation
applications for mediation; and
(ab)provides for the Federal Court to make orders to give effect to terms of
agreements reached by parties to proceedings including terms that
involve matters other than native title; and
(b) establishes a National Native Title Tribunal with power to:
(i) make determinations about whether certain future acts can be done and
whether certain agreements concerning native title are to be covered by
the Act; and
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(ii) provide assistance or undertake mediation in other matters relating to
native title; and
(c) deals with other matters such as the keeping of registers and the role of

representative Aboriginal/Torres Strait Islander bodies.

6 Application to external Territories, coastal sea and other waters

This Act extends to each external Territory, to the coastal sea of Australia and of
each external Territory, and to any waters over which Australia asserts sovereign rights
under the Seas and Submerged Lands Act 1973.

10 Recognition and protection of native title

Native title is recognised, and protected, in accordance with this Act.

11 Extinguishment of native title

(1) Native title is not able to be extinguished contrary to this Act.

Effect of subsection (1)

(2) An act that consists of the making, amendment or repeal of legislation on or
after 1 July 1993 by the Commonwealth, a State or a Territory is only able to
extinguish native title:

(a) in accordance with Division 2B (which deals with confirmation of past
extinguishment of native title) or Division 3 (which deals with future acts
etc. and native title) of Part 2; or

(b) by validating past acts, or intermediate period acts, in relation to the native
title.

14 Validation of Commonwealth acts

(1) If a past act is an act attributable to the Commonwealth, the act is valid, and is
taken always to have been valid.

Effect of validation of law

(2) To avoid any doubt, if a past act validated by subsection (1) is the making,
amendment or repeal of legislation, subsection (1) does not validate:
(a) the grant or issue of any lease, licence, permit or authority; or
(b) the creation of any interest in relation to land or waters;
under any legislation concerned, unless the grant, issue or creation is itself a
past act attributable to the Commonwealth.
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17 Entitlement to compensation

Extinguishment case

(1) If the act attributable to the Commonwealth is a category A past act or a category
B past act, the native title holders are entitled to compensation for the act.

Non-extinguishment case

(2) If it is any other past act, the native title holders are entitled to compensation
for the act if:

(a) the native title concerned is to some extent in relation to an onshore place
and the act could not have been validly done on the assumption that the
native title holders instead held ordinary title to:

(i) any land concerned; and
(i) the land adjoining, or surrounding, any waters concerned; or

(b) the native title concerned is to some extent in relation to an offshore place;
or

(c) the native title concerned relates either to land or to waters and the similar
compensable interest test is satisfied in relation to the act.

Compensation for partial effect of act

(3) If the entitlement arises only because one, but not both, of paragraphs (2)(a)
and (b) are satisfied, it is only an entitlement for the effect of the act on the
native title in relation to the onshore place, or the offshore place, mentioned in
the relevant paragraph.

Who pays compensation

(4) The compensation is payable by the Commonwealth.

211 Preservation of certain native title rights and interests

Requirements for removal of prohibition etc. on native title holders
(1)Subsection (2) applies if:

(a) the exercise or enjoyment of native title rights and interests in relation to
land or waters consists of or includes carrying on a particular class of
activity (defined in subsection (3)); and

(b) a law of the Commonwealth, a State or a Territory prohibits or restricts
persons from carrying on the class of activity other than in accordance with
a licence, permit or other instrument granted or issued to them under the
law; and

(ba)the law does not provide that such a licence, permit or other instrument
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is only to be granted or issued for research, environmental protection,
public health or public safety purposes; and
(c) the law is not one that confers rights or interests only on, or for the benefit
of, Aboriginal peoples or Torres Strait Islanders.
Removal of prohibition etc. on native title holders
(2) If this subsection applies, the law does not prohibit or restrict the native title
holders from carrying on the class of activity, or from gaining access to the
land or waters for the purpose of carrying on the class of activity, where they
do so:
(a) for the purpose of satisfying their personal, domestic or non-commercial
communal needs; and
(b) in exercise or enjoyment of their native title rights and interests.
Note: In carrying on the class of activity, or gaining the access, the native title
holders are subject to laws of general application.
Definition of class of activity
(3) Each of the following is a separate class of activity:
(a) hunting;
(b) fishing;
(c) gathering;
(d) a cultural or spiritual activity;
(e) any other kind of activity prescribed for the purpose of this paragraph.

223 Native title

Common law rights and interests
(1) The expression native title or native title rights and interests means the
communal, group or individual rights and interests of Aboriginal peoples or

Torres Strait Islanders in relation to land or waters, where:

(a) the rights and interests are possessed under the traditional laws
acknowledged, and the traditional customs observed, by the Aboriginal
peoples or Torres Strait Islanders; and

(b) the Aboriginal peoples or Torres Strait Islanders, by those laws and
customs, have a connection with the land or waters; and

(c) the rights and interests are recognised by the common law of Australia.

Hunting, gathering and fishing covered
(2) Without limiting subsection (1), rights and interests in that subsection includes

hunting, gathering, or fishing, rights and interests.
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225 Determination of native title

A determination of native title is a determination whether or not native title exists
in relation to a particular area (the determination area) of land or waters and, if it does
exist, a determination of:

(a) who the persons, or each group of persons, holding the common or group

rights comprising the native title are; and

(b) the nature and extent of the native title rights and interests in relation to the

determination area; and

(c) the nature and extent of any other interests in relation to the determination

area; and
(d) the relationship between the rights and interests in paragraphs (b) and (c)
(taking into account the effect of this Act); and

(e) to the extent that the land or waters in the determination area are not covered
by a non-exclusive agricultural lease or a non-exclusive pastoral lease—
whether the native title rights and interests confer possession, occupation, use
and enjoyment of that land or waters on the native title holders to the exclusion
of all others.

226 Act

Section affects meaning of act in references relating to native title
(1) This section affects the meaning of act in references to an act affecting native
title and in other references in relation to native title.
Certain acts included
(2) An act includes any of the following acts:
(a) the making, amendment or repeal of any legislation;
(b) the grant, issue, variation, extension, renewal, revocation or suspension of a
licence, permit, authority or instrument;
(c) the creation, variation, extension, renewal or extinguishment of any interest
in relation to land or waters;
(d) the creation, variation, extension, renewal or extinguishment of any legal or
equitable right, whether under legislation, a contract, a trust or otherwise;
(e) the exercise of any executive power of the Crown in any of its capacities,
whether or not under legislation;

(f) an act having any effect at common law or in equity.
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Acts by any person
(3) An act may be done by the Crown in any of its capacities or by any other

person.

227 Act affecting native title

An act affects native title if it extinguishes the native title rights and interests or if

it is otherwise wholly or partly inconsistent with their continued existence, enjoyment

or exercise.

238 Non-extinguishment principle

Effect of references

(1) This section sets out the effect of a reference to the non-extinguishment
principle applying to an act.

Native title not extinguished

(2) If the act affects any native title in relation to the land or waters concerned, the
native title is nevertheless not extinguished, either wholly or partly.

Rights and interests wholly ineffective

(3) In such a case, if the act is wholly inconsistent with the continued existence,
enjoyment or exercise of the native title rights and interests, the native title
continues to exist in its entirety but the rights and interests have no effect in
relation to the act.

Rights and interests partly ineffective

(4) If the act is partly inconsistent with the continued existence, enjoyment or
exercise of the native title rights and interests, the native title continues to exist
in its entirety, but the rights and interests have no effect in relation to the act to
the extent of the inconsistency.

Who the native title holders are

(5) Despite the fact that the native title rights and interests have no effect (as
mentioned in subsection (3)) or have only limited effect (as mentioned in
subsection (4)) in relation to the act, the persons who are entitled in accordance
with the traditional laws and customs, as applying from time to time, to possess
those rights and interests continue to be the native title holders, subject to
Division 6 of Part 2 (which deals with the holding of native title on trust).

Complete removal of act or its effects

(6) If the act or its effects are later wholly removed or otherwise wholly cease to

operate, the native title rights and interests again have full effect.
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Partial removal of act or its effects

(7) If the act or its effects are later removed only to an extent, or otherwise cease
to operate only to an extent, the native title rights and interests again have
effect to that extent.

Example of operation of section

(8) An example of the operation of this section is its application to a category C
past act consisting of the grant of a mining lease that confers exclusive
possession over an area of land or waters in relation to which native title
exists. In such a case the native title rights and interests will continue to exist
but will have no effect in relation to the lease while it is in force. However,
after the lease concerned expires (or after any extension, renewal or re-grant of
it to which subsection 228(3), (4) or (9) applies expires), the rights and
interests again have full effect.

253 Other definitions

Unless the contrary intention appears:

interest, in relation to land or waters, means:

(a) a legal or equitable estate or interest in the land or waters; or

(b) any other right (including a right under an option and a right of redemption),
charge, power or privilege over, or in connection with:
(i) the land or waters; or
(i1) an estate or interest in the land or waters; or

(c) a restriction on the use of the land or waters, whether or not annexed to other
land or waters.

waters includes:

(a) sea, a river, a lake, a tidal inlet, a bay, an estuary, a harbour or subterranean
waters; or

(b) the bed or subsoil under, or airspace over, any waters (including waters
mentioned in paragraph (a)); or

(c) the shore, or subsoil under or airspace over the shore, between high water and

low water.
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Aboriginal Land Rights in Australia

Cheng-Feng Shih
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Abstract

After the High Court of Australia handed down the Mabo No. 2
judgment in 1992, dismissed the principle of terra nullius, and recognized the
Aboriginal land and sea rights, the government was forced to pass the Native
Title Act (1993) to handle the issues. In 1996, the High Court delivered the
decision Wik Peoples v. Queensland, making it clear that non-Aboriginal
leases of Aboriginal lands from the government did not automatically
extinguish Aboriginal land rights. In 2013, the High Court decided in Akiba
v. Commonwealth that although governmental rules may ‘“regulate”
Aboriginal fishery activities, they do not accordingly “extinguish” Aboriginal
land and sea rights, including commercial fishery rights. In this article, we
shall start with a brief review of the development of Aboriginal land rights in
Australia by examining High Court decisions and relevant legislations. The
main body of this article will be focused on the background, issues, and
viewpoint of the Judges on Akiba v. Commonwealth. Finally, we will look
into the reactions and criticisms on the case since it was judged.

Keywords: Australia, Aboriginal Peoples, land right, Mabo No. 2, Akiba v.
Commonwealth
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