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The time of absolute and exclusive sovereignty, however, has passed; its

theory was never matched by reality.

Democracy within nations requires respect for human rights and
fundamental freedoms, as set forth in the Charter. It requires as well a
deeper understanding and respect for the rights of minorities and respect for

the needs of the more vulnerable groups of society, . . .

Boutros Boutros-Ghali ( 1992: paras. 17, 81)

True partners however----whether in political, business, or personal
relationships----must be free to enter, maintain, revise, or end their

partnerships. Indigenous peoples seek nothing more, but also nothing less.

Maivan Clech Lam (2002: 21)

Article 3: Indigenous peoples have the right to self-determination. By
virtue of that right they freely determine their political status and freely

pursue their economic, social and cultural development.

United Nations Declaration on the Rights of Indigenous Peoples (2007)
FACFLRE R S AR TR 2§ o - B2
TR G AETLS KGR TR AR W

H HilRF#H (2000)

3 Ep R R

ESJ% H 7 ( national self-determination 5 & self-determination of peoples )
B E AR - R BUS ERVIERAD - HEAR LAVRER] (B 1) - 2fEE
—{li [&JZ (nation B people) #\H EAEZ KA (entitled to) —{EH CHY
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F o ORAEHCHBUNEE (LHERIEHE) @ 2EEZEAEREKEEE'

(nation-state ) - tHELEHARF « BORZEEFM EREERCUERER (cultural
nation ) BAEUAEIZRAI45 4 (political state) * - EFE (5 & A RIE L H
(nationalism ) » 1] /AL 2 E EEAV#EFE (Cobban, 1969: 13-14, chaps. 1-2, 6;
Cassese, 1995: 5; Roepstorff, 2004: 7-8; Falk, 2002: 42 ) - Cobban ( 1969: 143)
HEMEHE BT R =B A - REE TR  REAZER > MEEAZH
2 REBRAIRELN S - tREREEZEAEH CH EREB IR -

EEH

1 RIEERN ==

R RS SWETEERZEH - DUCESE IFER /AR 5%
Finl2AEERBIIETF - DLREBI RS a 2% » BIRE T EEEER T
FIEREMEEY - AR (people) FHEZEEAEMAVER (subject) -
MR HEA IR LR RE (nation) © #AAJFER » BIR &SRB EH
EURFE S N R T gt EHE (Cobban, 1969: 40-41; Cassese, 1995: 11;
Anaya, 2004: 98-99) - {RE IS REIVI R KA Ry S0 fe 2 AU 177 B 1 8
3 HMREERERCSHERES - e+ Lt P EURER S
o BE—XKE > RIEEIZR@BEARANREENRSBUGFEZ (Cobban,
1969: 432) -

& F Jenne (2006: 9) WY& B2 T SHERBEEHCHER - SHEEFEECHREE ) -
HIE L RN AAEEESUERBEERBUGE R W EIEBUER Z RSB R G A 5ER
REEZOHRAREE > BT RIFEESERRR (HBC HEC: /2R - #w ~ 5T
M) > WAETRERHBER KB ERE (EE - RIGE: % - AR - @ET - )
( Cobban, 1969: 109-13, 118-21) -
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TE—JORERHAR > 154VE1° (Allied Powers) Y35 B BLERHIAH DL ES 1R
EAASEATNRE S R R B T IUBEEE ) (Fourteen
Points, 1918) 2 & R & B2 &M AP HYFEALY — - RERBEE S E B
RE - UERREERGES  XENREGG R ERILREER - 48K
JEREUR - A > BV R g SN #ZIHKEEZ B ERISEE (Cobban,
1969: 55-56; Anaya, 2004: 99-100; Roepstorff, 2004: 8-9; Falk, 2002: 39) -
RS A ATE - RAREYE AR - K SPE 2 L H A B S
EREBEIEM BB A DASTE BN - S ETER B R
EfEAET > Cobban (1969: 73) HF » EMMEEEEH ARG S
HE A > MBI > — HEERFIREEE > AR -

fEE T~ WEH— L REE —REBREERILE CHIEZ - A > |
ARFERVE N ~ REARL - Bt~ NI A EERY DB R R A
AMEREIEDEL - BTN K (34.7%) ~ JEH (30.4%) ~ DL
FEEFBfEnE (25%) @ BT irgE L/ VB RE - ORNGNIEEE B %

FHEEE RSB R~ LT BA  DURFAHFIFTALE - H ¥ - 5 27 ( Central
Powers) BEEEEFE - BEwE - SPESFE - LULRINFE -
Cassese (1995: 14-23) 58Ky > FIE N BIEREE R EFLE - S8 B3R B R Blie
port & LR Ea  HE > EEERHENE ARERERENER  SREFREAMTH
B ERENE R TEARM  BE LEEL TEE EAES  BESRSNE - EE L
[ SR Bt DL R R PR A e B A B H B2 A BB R ~ DL A7 A (Flemish )
1916 FEAE% S E6 T ERESE ,  (Congress of Nationalities ) (Jenne, 2006: 11) -
JFSE
V. A free, open-minded, and absolutely impartial adjustment of all colonial claims,
based upon a strict observance of the principle that in determining all such questions of
sovereignty the interests of the populations concerned must have equal weight with the
equitable claims of the government whose title is to be determined.
B0 T NEERRS g (Treaty of Versailles, 1919) f§— b3 + B4 HE v & (K32 ~ DU
WRE o A ARERE N (Cassese, 1995: 24-25) -
EEETA IR - DU AR H CHIRRE R - %5 &8 HH 8 Agoam
B AR HTE e~ DU B T R AR RBE L 45 5 e ~ DURFESTHTE (X
72 (Jenne, 2006: 11) -
B NG R OF ARE4EEE (Avignon) ~ BERTF (Savoy) ~ JEM#T (Nice) ~ PAKEEF]
I Z Al BlER A ER B LIS E ARNE R - ER EZHEHRE AN v
#HEH 3 (Cobban, 1969: 41; Cassese, 1995: 12) o
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B EEE ~ BN DBIFEEHERNICRIERRLY s CRTRER - 0l A - 1SR
FOAHE EAREE > 1 C BRI ESE 5 (Covenant of the League of Nations,
1919) XA RERMEEEE - KB > AR ERE - ERtAER
RS IRIEAVHER] - BRIFA ARG RIS L - A58 S5 a8
9 1,000-1,200 & HE-S A H5H - BB f 8 T HRAYE 21T (Cobban,
1969: chap. 5) -

fREE Sterio (2013: 9-10) HYEIZ » fE— KRB i - (BRI ERERES
RE T A5 B P 55 Y BEER T 4817 - LAY B R B 281 A & Il DR 5 Bkd% o
RIEE AR ER SR EEEI - RIS MR R o - B RA BRI
B RFTH > BT OB E DB E M (mandate) AV R SIIE » KES
ARG RE D BRIGREF R BREREE AENEE (Crawford, 2001:
14-15) « BHE EH T 1930 F40 0 o~ WEUSBEAYHE S ~ DUt S F11/0
BOGREE A BT - BRI RN N Fray - B F18)9H S EHE AR
A~ FEEIM A (Roma ~ BEREE L& A ) AEASEE - AL iriEDEURE
B4k By 5.5 (Jenne, 2006: 12) -

B+t DR - EEEEEREESE 5 TR RIEES
—F#E5] (invoked) {E R IL EBIMIIKEE - W22 T BIMEM PP |
MM EE E - R iE BRI G R BUa 1 1 EER R E R L
A NEH S & - SEL R W IRATA R R IR ER #2HH 37 (accorded, attributed )
FSERY A S - ERNERAILAN 22ZFRR  @EW - 7£ = IORE
BINTRESEIREHI T > BT HHE L R BRI ART S RER] - 3 A Y EE
KEHETR - BEREAE A EEE R 2 %" (Falk, 2002: 39-50) - KAE&Mi= @ &,
M G REE Ry BT SRR —EE (R - UREX

E B G EFR B ARSI A RIEEARA] - Ry (Sterio, 2013: 10) - R > 5
23(b)REFEIF BRI LT » " undertake to secure just treatment of the native inhabitants of
territories under their control ; -

BRI IR IRA IR REE > MR B P A B2 AR 4R > 2240 Simpson ( 1996:
35) SR BN E A AR BREEAGIRS] - DIEEE FAVRERE -
Ronen (1979: chap. 2) ¥ B 153 A AEFE © +HELEONNRER ) - Byl E#1
PSR E R —KER B PERIER L - KRB DIERFNEERER - UK 1960

10
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M) ~ —XREERA RGBT ES) (-~ REER R E] - PLUSPIE
g T HEWEDBIL) - “IOKRER P TTE R IR RUES) (28~ FE5S
=SB R R TR L) ~ D EERIFEE SR R AR R o B (&) -
BRIV (FETALR ~ &) ~ DURRERBENEGES) -

AR - BRI B R R R R 5 38 f B R Ry EA » 2 o] DURE {8
FFEERECEERH) ? RS EF(ERIEENE S 5 (United Nations
Declaration on the Rights of Indigenous Peoples, 2007 ) & FylR{F RESEIE
M B EHEVFRETE (BIERARE ) ? £ NE - BTo0HR s R
AT RIEEAGE - SRR — s b3 > FREE TEHaE
FERGENES , VEE > &k EeGREE " RIE) fESR - DR
FRIEERAMENNE 2% » BT AN E B RARIEIR ~ K o] RERTHT A1 Ry

SR
\%n ol ©

O BN Y hA kiR AR

S AT B S B A 5 R KRR B T AP
(Atlantic Charter, 1941) » AZREIERE TE - SH ) ENEAARAHEE
TEE, R HERAREREEIIVROR 2 B THS
BIZEZ 5 ( Charter of the United Nations, 1945) 5% 5 #E2A SRR - FHHE
DL EREEFRIEA] (principle of equal rights and self-determination of

AT DU SR AT R B H 2R » Simpson (1996: 45-56) a8 £ &MY EEHRH
Juh - EERBE - REEE AT (B8) - RS -
12 .
JFSCE
Second, they desire to see no territorial changes that do not accord with the freely
expressed wishes of the peoples concerned;
Third, they respect the right of all peoples to choose the form of government under
which they will live; and they wish to see sovereign rights and self-government restored
to those who have been forcibly deprived of them;
HEL IEBEE S A 14 HE T TAEEER, - AE—EARRE - e 9 A 11
IR N aEbeor - B RS AT S8 R M AR SV B 52 A i A Y JE R e B 1L
ReRIZENRE ~ DUR 4 &) %6 R 957 B Y B IR RGIZ (Cassese, 1995:37) -
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peoples) > Riff » th HAEBUE I ARAYERPY (desiderata) ~ REEIGHIA
EREFIER » NMEAESE 2 RATESYIY LRSS - HL 7% - BUaHILE
5 I P BB T A 20 E ( Cassese, 1995: 38-43; Daes, 1993: 2;2002: 8) -
EIE SS RS ARBEEINER > REER T RESEHEEIREE &
1B R B D ER " © F40 0 THREBIEE o 18 Al (5 0 R
PEEEEIE ' > 2y HISt¥IEE A% (non-self-governing territory) ~ DL
B PR 515 55 % (international trusteeship system ) » B DU HFE K £ FHY S HE
e AN & (Cristescu, 1981: paras. 23-24; Simpson, 1996: 39) -
AR 1948 Famila TS AMEST =1 (Universal Declaration of
Human Rights, 1948) > {E B RACE—D 55T NERRLIAVEDE - BHIAERA
FIAFZRE » i HNSBERES I EER A A L - it
BIEREZAMAT (Roy,2001: 7) - 3 - FRIEE(E 1960 R 2R > BE

P 1 AR B SRR S -

2. To develop friendly relations among nations based on respect for the principle of equal
rights and self-determination of peoples, and to take other appropriate measures to
strengthen universal peace;

ANILBEITESS 2 fRf T PR -

4. All Members shall refrain in their international relations from the threat or use of force
against the territorial integrity or political independence of any state, or in any other
manner inconsistent with the Purposes of the United Nations.

AL | FREHRHIRE - IAESS 2 RAIZE S BIL R ERHUAT{TE) (Pomerance, 1982:
9) - EEIBRTEITE RGBSR 7 BAVRR A LR 2R - 28I - [ aRE R R - A
NABRRIREFS & A G T B S B E = j 570 Rk B AT BB FE L ( Simpson,
1996:38) -

JFSE

With a view to the creation of conditions of stability and well-being which are

14
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necessary for peaceful and friendly relations among nations based on respect for the
principle of equal rights and self-determination of peoples, the United Nations shall
promote:
2 73 f§&(b) (to take due account of the political aspirations of the peoples) ~ LA K 76(b) {5
(the freely expressed wishes of the peoples concerned ) -
MERT » BaE K ei@ilEEE (Draft International Covenant on Humans Rights and
Measures of Implementation: Future Work of the Commission on Human Rights, 1950) > &
KGR K1t g FE & (Bconomic and Social Council, ECOSOC) #Il4 AHEZE G
( Commission on Human Rights » 317 % By A M 5@ Human Rights Council ) EEEE &

16
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B R G EE TR N RIEEILE S o (Declaration on the
Granting of Independence to Colonial Countries and Peoples) » BB~ T B
HERIEEEEFMITE B | (All peoples have the right to self-determination )
B HAR THAEERE, Dk THRAMES, WA AW &
H S A SR E P W R EUS B Ry T IEEASEM . (Trust and Non-
Self-Governing Territories or all other territories which have not yet attained
independence ) - 1f] B PEFIA GEA IR B A B ZR AV R iEE 45 (national unity ) ~
s E R - R TR R RIGEILE = o S HEE 716 B4
A 3 HIRERAK (safeguard clause) - BJ & B IR Y 2 BIOM [ 52 Fr s L I
AL - L E BV IS - BEHRIFE LA R AV EH (Roy,
2001: 21-22) -

KBERIGE « R op I IREIRAVESF (Cassese, 1995:47) - BEEH K
BERAENERE 6 ERESHRY  THEARBBUGHAY,

N FE N B B I 40 ) RE R S E B M ( the right of peoples and nations to
self-determination ) < BF & B A& 1F 1952 F0Y 555 (Inclusion in the International Covenant
or Covenants on Human Rights of an Article Relating to The Right of Peoples to Self-
Determination) » b T HERD EIRAHER AR ANE » RARBIEAMEALIH RIEE RERRK " Fr
B EEEZ A BRAHE ;  (All peoples shall have the right of self-determination) E.4%
BRI
RS2 -

2. All peoples have the right to self-determination; by virtue of that right they freely

18

determine their political status and freely pursue their economic, social and cultural
development.

TR#5 Daes (1993:2) » L EHFRBUAHES » EEMAZ /D2 ESEEVY -

JFSZ -

6. Any attempt aimed at the partial or total disruption of the national unity and the

19
20

territorial integrity of a country is incompatible with the purposes and principles of the
Charter of the United Nations.

7. All States shall observe faithfully and strictly the provisions of the Charter of the
United Nations, the Universal Declaration of Human Rights and the present
Declaration on the basis of equality, non-interference in the internal affairs of all States,
and respect for the sovereign rights of all peoples and their territorial integrity.

BRUESR T #FE ) (granting) - MHH 2N THGEER , A2ES "3, (promoting )
(Roy, 2001:7) -

21
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(International Covenant on Civil and Political Rights, 1996 ) ~ DL T B [&4%
T~ e s BESUEREANEY y (International Covenant on Economic, Social and
Cultural Rights, 1966 )IL[E{ESE 1 i35 | FHER FrAMRIGE A B IR

( All peoples have the right of self-determination)  IifESE 2 ZHkF " Fr
RIFF M EHEHEERAME RER - XIS 3 ABRRFENE "Rk E
I ER > RiEE S RERER -

BrEEIEAE 1970 FiEiE TR GHRGE S F 2B EFRAIE S 4

( Declaration on Principles of International Law Concerning Friendly
Relations and Co-Operation Among States in Accordance with the Charter of
the United Nations) » EEIIMARARBEE "HEHER  FriERmny
E I BRI N - Al AR B A 08 P PR A s 2T R S » 37 FL & 0 DL
TR AR B E R E LR - SEUAEAE - BN Bl

? Article 1 ¢

1. All peoples have the right of self-determination. By virtue of that right they freely
determine their political status and freely pursue their economic, social and cultural
development.

2. All peoples may, for their own ends, freely dispose of their natural wealth and resources
without prejudice to any obligations arising out of international economic co-operation,
based upon the principle of mutual benefit, and international law. In no case may a
people be deprived of its own means of subsistence.

3. The States Parties to the present Covenant, including those having responsibility for the
administration of Non-Self-Governing and Trust Territories, shall promote the realization
of the right of self-determination, and shall respect that right, in conformity with the
provisions of the Charter of the United Nations.

3 Principle V, The Principle of Equal Rights and Self-Determination of Peoples (para. 1) :

By virtue of the principle of equal rights and self-determination of peoples enshrined in
the Charter of the United Nations, all peoples have the right freely to determine,
without external interference, their political status and to pursue their economic, social
and cultural development, and every State has the duty to respect this right in
accordance with the provisions of the Charter.

4 Principle V, The Principle of Equal Rights and Self-Determination of Peoples (paras. 7-8) :
Nothing in the foregoing paragraphs shall be construed as authorizing or encouraging
any action which would dismember or impair, totally or in part, the territorial integrity
or political unity of sovereign and independent States conducting themselves in
compliance with the principle of equal rights and self-determination of peoples as
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2B & /Ee s (Conference on Security and Cooperation in Europe ) f£ 1975

FimE TR SRR E o (Helsinki Accords) > WAEEE 8 [RAIHZE L%
PER RGO RER AN « B S EILE 1993 2R T 4 thanitt A RES =%,

U th e s = (T84 5E 5 (Vienna Declaration and Programme of
Action) > ¥ RIFEEAFAIA M ERE R IR RIS T -

described above and thus possessed of a government representing the whole people
belonging to the territory without distinction as to race, creed or colour.
Every State shall refrain from any action aimed at the partial or total disruption of the
national unity and territorial integrity of any other State or country.

i > Sterio (2013: 12) $5H1 » bift " S+ EAVBUN 2 B R R EGR B (AR AT

AE , (a government representing the whole people belonging to the territory without

distinction as to race, creed or colour) » E B 2 HIIM&ER > Rt EfE ol D2 RIE A=

s KB ILARAE - [FIEEH > Webb (2012: 81) 52K iE 285 th 25 JE R AR -

Principle 8, Equal Rights and Self-determination of Peoples :
The participating States will respect the equal rights of peoples and their right to
self-determination, acting at all times in conformity with the purposes and principles of
the Charter of the United Nations and with the relevant norms of international law,
including those relating to territorial integrity of States.
By virtue of the principle of equal rights and self-determination of peoples, all peoples
always have the right, in full freedom, to determine, when and as they wish, their
internal and external political status, without external interference, and to pursue as they
wish their political, economic, social and cultural development.
The participating States reaffirm the universal significance of respect for and effective
exercise of equal rights and self-determination of peoples for the development of
friendly relations among themselves as among all States; they also recall the importance
of the elimination of any form of violation of this principle.

° Rk

[.2. All peoples have the right of self-determination. By virtue of that right they freely
determine their political status, and freely pursue their economic, social and cultural
development.
Taking into account the particular situation of peoples under colonial or other forms of
alien domination or foreign occupation, the World Conference on Human Rights
recognizes the right of peoples to take any legitimate action, in accordance with the
Charter of the United Nations, to realize their inalienable right of self-determination.
The World Conference on Human Rights considers the denial of the right of
self-determination as a violation of human rights and underlines the importance of the
effective realization of this right.
In accordance with the Declaration on Principles of International Law concerning
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BoHRaEEE TRBEARBBUAHEAY ) AESHZEEE (Human
Rights Committee ){F 1994 FAEHT 12 58— 1EERE 5 ( General Comment
21) - fEH BN E A ORI B B ARERT A > RE RS A &Y A
SR IER SR I LE R %ﬁ » HETE DR R 2 B TR - BE S BB
RIGERZRIRE] > Rl 25 EH LEE - HMBUIRAE (uti possidetis
Juris) ~ DL EIPSEAOP Bl2e 4 o T’Exiﬁﬁ%x%ﬁ - — IR B AEE R A E
B~ S—0EAgR 8L > BRms - EVREREEAFEFR/ D
IRERERIRIIRE (BFEEE) ~ B2 FE2HL (McCorquodale, 1996: 18-22;
Simpson, 1996: 37, 43; Crawford, 2001: 24-26 )

w

NELAE R e h =

—\1n

EE S Has R Rk B AERER - 2800 > BTN~ PURIE
HEYFE ERHEAE 1950-60 EAUH XBIL - — L/ D BURERAE 1970 B AEE
I AT LER TR, (people) » &XNEIEAERER » EFH L F
DAL RN B R AE 2 B TR S e i LR ACETTEN A FER S Bk ]
MR REEAEES - SBRREERATAI (Jenne, 2006: 13) » HA
i# o RIGE /YA BRI (subject) - WAKRBENES AR

Friendly Relations and Cooperation Among States in accordance with the Charter of the
United Nations, this shall not be construed as authorizing or encouraging any action
which would dismember or impair, totally or in part, the territorial integrity or political
unity of sovereign and independent States conducting themselves in compliance with the
principle of equal rights and self-determination of peoples and thus possessed of a
Government representing the whole people belonging to the territory without distinction
of any kind.
JFSE

The right of self-determination is of particular importance because its realization is an

27

essential condition for the effective guarantee and observance of individual human
rights and for the promotion and strengthening of those rights. It is for that reason that
States set forth the right of self-determination in a provision of positive law in both
Covenants and placed this provision as article 1 apart from and before all of the other
rights in the two Covenants.
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aHE -~ BUEER (who) - EEEHL > BIE EREN A (for what)
sEiE (what) Ryfal - Rthig AL 2N EIAMENIEE Y (why) ~ B2
25 (when) » WEFE)E (Daes, 1993:3-4) o

FERER  EREY BRTRELFAEAEFE FEEETMN L
i BRGNS ~ 385 - 8 2 HM (b REENEREETE
ENHERRE > BRI FEEEESE  [HEHEESE - AHEN
HilE > (FERHEE BT T ELEAEREAMCE RS E1T 205
BE L RERTHIAER - SRR ERN AR ~ 50°PE » AR EK
EUATERVE RS © AR » WERFE (TR T A4 0] DU A B RIEAV AL 2
Cobban (1969: 107-108) & » B&& AEABAEENRIE » H—1kE
AR TE R WEUES - SR ERAIR A S SR A EE A —{E =
% BRI B EARAR AR R (p.27) -

MMEER L e R EREE AR, TERE R
(colonial self-determination) - [ffj H5E Bt fR € 2% TE/KERE |
(saltwater colonist) 4 EHYHITT » gt/ & M EEM RN A |

ERE RET  RERAEEIE A NERESHERME  HINME(L

B B oEAT - R A BERERE  TERRE LA R BRI - AR

R T B ERRRB AR - SR R AR B0 THaEER ) WoARHE
SLEMAMETI BN LA AR B G - R R oK 5 AR - S5O R TN B 2 Al B
EUAREEREARN AR - BEAHM AN SAGAE (Simpson, 1996: 40-41) -

R T LU 5 LL BB FE A nation ~ 78] DUZ 5 #EFERY people » {1 W &1 & /& 208 X 22HY
& o HEe A TR nation 3k TEIE , - 2R - ARARIBIERE 25 Meinecke
nation ¥ F] PL43 B Kulturnationen ( cultural nation X ALE#E ) ~ DA K Staatsnationen ( state
nation B % K1 ~ JRAIEBEFMBENECERE) » SREES IR UERE - &
HZEE ? £ people » LEIERAIERZAR ~ A (folk) - HEGREEMER
& (privileged elites )Y H #E ( common man ) - ZE40" A & FHE | (people’s sovereignty
3¢ popular sovereignty ) ; Tfij people 55— {EEFLRIE volk » HEREIHETH L F ML
=8 X b _EHY nation gt 2 ALY (B RJE ( Wikipedia, 2017: People’s Republic;
Populism; Volk (German Word) ) - fHEIAYET 36 @ s52FhE1E#% (2015~ 2016) -
WET - P DREBREZRR TR - M APTEENE R IEE R - fEs
F4+ (metropolitan territory ) SEFEHY—E 57 ©

ZRTERA (ZHFRE) - T A (ZPRERERE) ~ R (ZREE) -~ ik
WEEA (ZREIE) ~ BFEEA (ZIWKRE) ~ FREAN (ZREEE) - 5@
Eham AR A (ZRZREAIRE) - BIEF A s os tg F &R - RBMfIEZs "2
By (=BONA) X THS HAEE R — EE R N/ BUREE (Simpson, 1996: 44) -

29
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MY ERIFE 2 K /KEE R - SR wag /2" FEERYE ) (pigmentational
self-determination ) ( Simpson, 1996: 44-45) - #amjzEsR » BEE9HH AR
By RO ZMERE - FRa ANTERM (EREFRERE ) AYE AE RS ER -

Kingsbury (2001: 88-89 ) & R[5+ &5 Ry i g 5 MRV 52 70 By 5 0
FEEDEEM - BIR RAEBITR B R BUEHEERE - BEFRE HIRIARRS
B BB R IR ARG R ~ DLR & J7 888 17 i 1% 1 JiR 7 208 FH Y 48
- > Anaya (2004: 100-101 ) K& T~ ¥ > B LR I8 A B 5 A B VAR 4 Ry =1 -
EEFIE (RRE#EANERNERL) - 2518 (HFREIZR AR
B~ DUCEARFAENVERE (BERERE) (BE2) -

i

m—] | ——w
= BF Fit
& B H
Yy b
YH e #
H B W%
i

2 BRERENER

DA RE AR "TrARE ) - NEREEHARRKNERZA
By T WA E3E o ERE - FUFRISFh B EI{IZ#8E (domain, sphere) 73
FoEEERIINER A R ~ BRI NS B R - Rk 2 BIGR B RAY @ EE R A ok
A (Barelli, 2011: 2) - HAME - HREHRIELHFIHVEEME (ancien
régime) > EWHRENEERE (internal democracy) > BIMITE » HIAZEHK
EHIINR A 5 kE » E kAN ER T (external liberation ) ( Cassese, 1995: 5-6;
Daes, 1993: 4) - Roepstorff (2004: 17-21) #— T AN E A7 BE1TLEH T
(RZINTII ANED) ~ RIERBR (A2 RIRGE) ~ RorEE - N
EHE AR BT - DIk EE (B 3) -
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T AVASIED

IR

A\ 4

HINER B A

157 /
PR <::::::::

3 : BIRIERY D48

N~
4
£

W ITE IR Bt 2 =R AE B (de jure) JEHILEEE] - MIBILE £
EEEIEREE EHY (defacto) FHREEIL - BIERIZBMOKH KAV EES
HR ERREREREERARTFNE PR - HEKNE - WRAZR
PAEE R - TRE M HARFCRERE - WEFEETSE 2% REHRE
HEEH AHVIRIEZ — (Roepstorff, 2004: 6) - 5 SCEREIAK - AR M K SN
Hik - DERIESFFEEFHCHER  BANBRRAEEE S G
FLHSEEE - 1R A& S B - SR G > ROFRHERARK
(Cassese, 1995:25-26) ° 5541 > AIAR[E—BE LA A [F R IR A gAY
S BEPRALGE 1 817 (partition ) B] BE & A H 75 _LHIAEE( Daes, 1993: 5) -

EETESBIRGE 1960 i T ERM A RIBHEIIES, - 55
KA X etk T a B E RS 73 0 e FHERFERA 5 (Principles Which
Should Guide Members in Determining Whether or not an Obligation Exists to
Transmit the Information Called for under Article 73e of the Charter, 1960 ) F5
AlEEHE > FEEAEMEELSGET H )G (full measure of self-government ) HY
FEC R T ECR— (8 EREBIIE % o A DU IR M R G 4G E AS &
(free association ) ~ B EFR{TEPE (integration) - FHiEfEME—F ~ B
AYPEE - 2AFT T LA B & BB 7Y B B DR RE BV B SR /0y - It g
ARV (state-breaking) -
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Buchanan (2017) {CBUEHLRHVANE - Koot (SMTEE) WIEE
Moy B R ARRE ~ DR BIENRIAE (B 4) © AIEI IR B EAMER - A
DA SLi e EK (claim) B » Hl2 R ZA BRASL 0T DUR HEAT5
B NHBFEREMAEE  BE AR ERENZRET  EEELFT
&% (invoke) EAHYIEERH (justification) » E4I{E AREE R B ERILHN
BT TEHEASCNEBETER - BAREARREM & X0 Loy i S

(ascriptive ) HiR ~ RER (plebiscitary ) HR * FiIE 2N AIBRHY S 71
Ko LEHERE G KEELBEEREER  REHIREE - REMERNE
FE » NEEEAES OSBRI —EERNRIE - BEEANENRTRZTEN
TRIE S TEE -

- /////* B A

/////* %iﬁz\\\\\\*
B RE AR .
\\\\‘ it FERA®

4 : NEERIVIEEMT

2 ToHemh L %gNz 3,

BN R RIEEAERRE - B T H—#RCAYEIE A ERLE T
BREBEEAREEVEE AL ~ TEREER - 1t - BSUbEAL, ~ D
F RS ARERREY - ] IR IR YR R RREBHRL - ESUA >
RIFEE % T.4H%% (International Labour Organization, ILO) Y T 5 {3: 85
% NCIANEGR ) (Indigenous and Tribal Populations Convention, 1957 ) BT J5

2 BRT IR SR A S R (S R S AT ACM: (desirability)  thEhE
MY E B a] DA - (1847 & ( Buchanan, 1991: chap. 2; Bartkus, 1999: 15-18) -
B RN T B E R A DR & BB R ACBE B R SR (Webb, 2012: 83) -
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F R R RIEAY) s (Indigenous and Tribal Peoples Convention, 1969 ) ~
DRSS EIN TR ERGHEAES,

B ZRBIPE 25 TAHARAT 1989 fFamuany TR REE RIBAL o M2 H R
FIRGE M - EAER S AREERRSEEREE CAYHIE ~ A7E7730
PARES TR 3% g8 - (RN SRE4E RT3 e 5 B HVEE] ~ 588 ~ K30 B -
®EMNET TP ATERNBERER A, WEER - T REARRE
™ EEBSBAGE 1960 Fimimey TR L REBIIES 5 W
SEANE RaRE T 2RREER - i DURHEINRRE, ¥ 2R B
AV TIHEBIEES 73 ffk e BUERIFEAT, (1960) Al KPR
—FASEBUEE AR THEBER , £ 11 BEER (FREES) RERR
JEEHY > 2 Al L i R 2 22 R B JAHYSEM (Principle 1) » DAEFEHIEE
B4 A R 3 F% ( geographically separate) ~ [fi HAFEREE (L AR
6] > (BT R R R 2 4 B AT R E A ~ IR IABERR ™ -

o 0 1R TR A RBBUSHEAYEERES 5 (Optional Protocol
to the International Covenant on Civil and Political Rights, 1966) > Ft&EEIA
MEBZEG A B2 ERZE LSS 2~26 (RI2F EHE | IFFTHE

34 .

Recognising the aspirations of these peoples to exercise control over their own institutions,
ways of life and economic development and to maintain and develop their identities,
languages and religions, within the framework of the States in which they live, . . .

JFSE

1. The subjection of peoples to alien subjugation, domination and exploitation constitutes a

35

denial of fundamental human rights, is contrary to the Charter of the United Nations and
is an impediment to the promotion of world peace and co-operation.
36 Principle I :
The authors of the Charter of the United Nations had in mind that Chapter XI should be
applicable to territories which were then known to be of the colonial type. An
obligation exists to transmit information under Article 73 e of the Charter in respect of
such territories whose peoples have not yet attained a full measure of self-government.
Principle VI B5 5 E#FLEER a territory which is geographically separate and is
distinct ethnically and/or culturally from the country administering it. ; °
Article 2 -
Subject to the provisions of article 1, individuals who claim that any of their rights

37
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MEARE BN RS RILAEA EEEENEY REERFEERE
RS0 26 fk (EPREGARNKEE) ~ 8025% 27k (DEURERISUE
ME ) 03855 (admissibility ) ( Charlesworth, 1998: 79-80; Evatt, 1998: 93-94;
McCorquodale, 1996: 13; Lam, 2004: 134-35) - )\1‘%&%?%7? =@ AF 1994 4
Tt 55 23 9 — MM, (General Comment 21) - 505/ DEUREFHER
PRIEHYES 27 T@i@ﬁﬁﬁ@ﬁ@%ﬁ%” P ETE . \EEBZEGWAREE LA

RIEAREERET - Wt R EREAES - @ik - 8- 2%
B &6 =5% ( Castellino & Gilbert, 2003: 170-71; Anaya, 2004: 112-13;
Kingsbury, 2001: 78-87 )

P&t @ e ( Economic and Social Council, ECOSOC) 7E
1982 FFIl> ANEZ B G Bl LEAT B IR BUERE NHZ & & (Sub-
committee on Prevention of Discrimination and Protection of Minorities ) %I
JFFE NI TAE/NGH ( Working Group on Indigenous Population, WGIP) - F
T —2EE TRERBHENES . - B RERBHIRRRE
SREVAERE SR - BRI HAEARRS] > SR ZEZIE S & T AT

enumerated in the Covenant have been violated and who have exhausted all available
domestic remedies may submit a written communication to the Committee for consideration.
8 BRI ERERE (collective rights ~ group rights) » H, Kymlicka (1995) Hy&fs -
i Se-E

3.2. The enjoyment of the rights to which article 27 relates does not prejudice the
sovereignty and territorial integrity of a State party. At the same time, one or other
aspect of the rights of individuals protected under that article - for example, to enjoy a
particular culture - may consist in a way of life which is closely associated with
territory and use of its resources. This may particularly be true of members of
indigenous communities constituting a minority.

7. With regard to the exercise of the cultural rights protected under article 27, the Committee
observes that culture manifests itself in many forms, including a particular way of life
associated with the use of land resources, especially in the case of indigenous peoples.
That right may include such traditional activities as fishing or hunting and the right to live
in reserves protected by law. The enjoyment of those rights may require positive legal
measures of protection and measures to ensure the effective participation of members of
minority communities in decisions which affect them.

JF2 & ¢ T The Committee, while taking note of the concept of self-determination as applied

by Canada to the aboriginal peoples, . .. ; (Human Rights Committee, 1999: para. 7)
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ARE, ~ K TERERE, »H STRZEEEE ? BRI HFES R
1993 FEHE - RECEERHEZFFERBIVES » 24 BEERKLUHERE
RGBSR B - KE BRI AR N EZFRN B AEN S FHE
RE - BLNFLAEMMEMRE - E—FEREFBRKE - HE RS
2 B 52 S8 1 Y5 %% (Barelli, 2011: 4-6; Pritchard, 1998: 45-46; Dodson,
1998: 64) -

By 1k B B Ol /D BB NAHZ B 1 1994 448 WGIP HYELZEAE B2
> ANEZEGHVLEENEE » HibSIMr—ERERGENE SR
% T{E/N4H ( Working Group on the Draft Declaration on the Rights of
Indigenous Peoples, WGDD) » XAE T R F - HIAMERAZEFE
AR T — BB R 5 R S R GRR (R E A > SNt R
BB REEIMM AR - RABEREN E—EEBENE - s
T5EE - DURIREBEHREE  MEE  WEREEEE LEHE S
EREEHE - JREREREREZ (Barelli, 2011: 7-9) - EE 5 & AR
GEIREE=ZF g wmiy - IEMBEIREER - BN - &KX~ R4A7ERE
HIIERET » BURIAREI A LB EA > M Z e N ZHE#E 3
R RGBT R VAESS R TTI EEE - 2R 46
REE 1 AR E SR "B A HMAGEGIEZBIEERAIE S

(1970) - [RHIFISBHE FREBII R V4 1 52 % ~ SREUAELE" (Barelli,
2011: 10-11: Daes, 2008: 16-17) o

' jam WGIP 2B TIE% £ - WGDD Asti i S B AE S RN 2BRTE -

JFERBRS B ST ¢ 140 > Hi TAE/NHEAY E S Luis-Enrique Chavez (FAEFE)
MRS RE W 4~ IR - BRGSO Wit > REEERE > BiAgH
S5 Rl RIEEEAE © 458 BIEBIRETE 2007 FEBESE - HAENEER
¥ (Lam, 2004: 133; Webb, 2012: 85-86; Daes, 2008: 22) -
2 Article 46.1 :
Nothing in this Declaration may be interpreted as implying for any State, people, group
or person any right to engage in any activity or to perform any act contrary to the
Charter of the United Nations or construed as authorizing or encouraging any action
which would dismember or impair, totally or in part, the territorial integrity or political
unity of sovereign and independent States.
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BrE ISR 2007 il FIRERBENES ., - 1% 3 HREXET
"EFEBEEEA B AR | (Indigenous peoples have the right to self-
determination) - %P2 TEIIEARBBUAHEAL ) K TEIFELOR - +1& -
BOULHAL ) 1 R T ATAIRIGEH A EME , (All peoples have the
right of self-determination ) FYEIAR > Mi{&HERY " By virtue of that right they
freely determine their political status and freely pursue their economic, social
and cultural development. | B2 —fH—4E - B NRBEHE @ ARHERF
IR 7 NEANMAASE 2 R R RN E Ryl ?

L~ Rl A% ) e i

IHiERIER  BEARIIRIEEE - (EHAYFIRZ peoples ~ MIE
nations » Wi RFHEEEZERIGEFHER - Bt TEEARBEOEEL
g~ R TEIRREE 11~ BOUBEAY ) EORITAR RIGEE B AR
FAEHY > ZIEEEBH T nation ~ BEFE(H ] people - BHFRS TAHM S ¥R LR
W TR AEBEIE A ACOALy (1957) ~ DK TREBIEEREAL

(1989 ) - Hi#H A A& Indigenous and Other Tribal and Semi-Tribal
Populations > 1% FARJRII/E Indigenous and Tribal Peoples ; fF% W & ¥ HY R
FREABURESIES - MAEREBEEL - NEER LHER AL
ol » HIEEREA BEEAN (fundamental ) {4 > A1 - ARFAE S N ZAE
KBRS AR - ot 28 E Aol E" -

BT RS ALIAL, Article 1 -

1. This Convention applies to--

(a) members of tribal or semi-tribal populations in independent countries whose social and
economic conditions are at a less advanced stage than the stage reached by the other
sections of the national community, and whose status is regulated wholly or partially
by their own customs or traditions or by special laws or regulations;

(b) members of tribal or semi-tribal populations in independent countries which are
regarded as indigenous on account of their descent from the populations which
inhabited the country, or a geographical region to which the country belongs, at the
time of conquest or colonisation and which, irrespective of their legal status, live more
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[l & B AE 1980 FEABAARCTLHRR R RIEA RS (Migk 1) &
FEIEFE A T/E/NH ( Working Group on Indigenous Populations, 1982) ~
[FE B EREF S = 53 T./E/N4H( Working Group on the Draft Declaration on
the Rights of Indigenous Peoples, 1985) -~ [F{¥ A[1%£4: (United Nations
Voluntary Fund for Indigenous Populations, 1985 ) ~ JF{¥ EE AFERF R &
A (Special Rapporteur on the Rights of Indigenous Peoples, 2001 ) ~ [F{F
FEE % IE (Permanent Forum on Indigenous Issues, 2002) ~ DL JE{FER
TEREF B 5 1%H] ( Expert Mechanism on the Rights of Indigenous Peoples,
2007) - EHEEAEIPABEHIZR - 82 TEME - SR BRIRENEAL - A2
population ( A1) ~ 52 issue (7 ) » JHZ{H H people » ## 7 {# F nation »
Frratss - Dl B sz 2 5 NEAE TR RIEHERIE = 5 &t
HYBAR » & 2R RIEH TS P IEZ 2 B8 (people) ~ EZEEL

(peoples) - FEEEVW T -+ (Calma, 2004) -

BE L BEREFEEAOLTENI—HFEREFEERENERGHEE

HETEm - Rl F Bk - AR EENER - FANIHG R ERaE S

=

in conformity with the social, economic and cultural institutions of that time than with
the institutions of the nation to which they belong.
PR EREETE RIGAL ) Article 1

1. This Convention applies to:

(a) tribal peoples in independent countries whose social, cultural and economic conditions
distinguish them from other sections of the national community, and whose status is
regulated wholly or partially by their own customs or traditions or by special laws or
regulations;

(b) peoples in independent countries who are regarded as indigenous on account of their
descent from the populations which inhabited the country, or a geographical region to
which the country belongs, at the time of conquest or colonisation or the establishment
of present state boundaries and who, irrespective of their legal status, retain some or
all of their own social, economic, cultural and political institutions.

2. Self-identification as indigenous or tribal shall be regarded as a fundamental criterion
for determining the groups to which the provisions of this Convention apply.

3. The use of the term peoples in this Convention shall not be construed as having any
implications as regards the rights which may attach to the term under international law.

* @241 Dodson (1998: 62) BE#EE] » #EEFE A L1 T fE/N4178 2 population « il people »
FhE R IR R O A A i -

4
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BT MR Bk RbmEE PR - IR S DA
BARPEnE YR ] - &2 AR R BRI ER - RIEESE XWX
"R R R E A R R R B R ki ko e
% - R B EZFERINEZ ( Pritchard, 1998: 43-44; Daes, 2008: 8-9, 12-13) o
Hig » BiE B REEE el et RIFEEERESM R - RRER
RIEFEAEZ B GATEEY] LR B RE D BUGREE NEZ B GF AT E A
Martinez Cobo (1983) WZE#i#iy TAEE"Y (His%2) : bR T EAMNEE
wlE ~ DL BAERES - FEREEELRES - UE - 585 - KE
Bl > T H 2 EB#EL45E, (ancestral lands ) AYE#E ( Permanent Forum on
Indigenous Issues, 2004: Daes, 2008: 10) -

EEE TRERBEANES , EE > —SEZEFRERENZER
i~ RILZH M (Kingsbury, 2001: 88) - Nettheim ( 1988: 119) & »
gl F(F RIEA 2 KE (Are not indigenous peoples “peoples™? ) ? Kingsbury

(2001:88) HE > ERAZT—EEBEENERE  THEANBEEE
HYFELE o R A TAE/NHAY EE Daes (2008: 10-11) FH5H - JH{E
R (indigenous peoples) FRECHR (peoples) HEMIZ A TEAR - HAY
R BRI A 2 R - EZ A B S R R IGRE R R IR E
BEAE - WREE - WREREERBMSE R 2 2@ NEEN
7 o WA BR GG Z B ~ BUEIER BRI T o 1 BUS A PR A R
ERIGHVRER] - T 7 Est &IRIRERREIEEEF - AL > 5 T [FH W
JEAEEE ~ USRI - EREZZIEEMES (p. 11) -

45 NN N = .
RS EERBNRESERLARERES 7 B0 F — S BUTE R AL 5
BENRARERE (Daes, 2008:9) -

46 . .

Article 9 -
Indigenous peoples and individuals have the right to belong to an indigenous
community or nation, in accordance with the traditions and customs of the community
or nation concerned. No discrimination of any kind may arise from the exercise of
such a right.

47

N > Nettheim (1988: 119) #5H > By EAE B iR/ D Bgeie/ N Z B & FrBl LRy
Gr Ryl IR ~ DAR: PR/ ) e B W K8 - Martinez Cobo (Y325 LR B 1 15 15 A i 0Gg
3R BIREE -
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e~ RO CEp RS 7

xE EEXK > THRERBEMNES ; UPFEERERBEERTZA
W B I A B B RER] - ZR1  FEFFRIENE T » R TE IR AR AREE F]
B EE I 2P B A u] LASTRR IEAE 20 B AR ~ SEORIB IR ? Barelli (2011:
12-13) f5i - BMEZRER A HYERPR AN R IR s R (L RIRA B1E B IAHE -
MEAREEE R BBUGERRTENG LR - B TEELERG
EEEZBIEEFEAES 5 (1970) 25 5 JFEHI] ( The Principle of Equal Rights
and Self-Determination of Peoples, para. 7) ¥R B % 48 L HY5E 5L ~ BT
JEEAENIREE - WIRMEIR B4 RUER o B (E R 5 A R ST PR R
RIGEAE - FEREBZEL LA ARZE » SRR 57EE -~ 5
BUAEEE R AT -

580 PRERGENES 5 % 46 55 1 FGERER T RIEAGER %
BEE 2 BEERAES  (1970) 5 5 FAIRY ST AgA Ll -
AR EE PR TR ERENEEZE A HE ? Barelli (2011: 14-15)
AL - AR TRERGENES 5 £S5 HERES A ERRE
B THEEER,  TBEEARBEUAEAL, ~ TEIFESRK - g -
BOLEAL s ~ DAR TN E S RATEIME . (1993) M H&RER
M TEEGERGESFZBIEARAIES o ARG T TS
i P& 5 & S h RS BAAREE 46 (55 1 R AP E R ERIEIIEE
NEAE - RAE - EREBESIVIBE - RFRESOEM A - & TR
— ST Y ZE [ -

® BT (pmmEER)
Nothing in the foregoing paragraphs shall be construed as authorizing or encouraging
any action which would dismember or impair, totally or in part, the territorial integrity
or political unity of sovereign and independent States conducting themselves in
compliance with the principle of equal rights and self-determination of peoples as
described above and thus possessed of a government representing the whole people

belonging to the territory without distinction as to race, creed or colour.
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AR —RAEE R ~ URSMNESEREY —537% » Anaya (2004: 103-10)
€35 2 (phenomenology ) & F - i R L REH H AT HEEK
(‘substantive ) H R ~ DLREEINE AW K - 1M1 AT & X o7 B a2
(constitutive) H# ~ DU R (ongoing) HIR (B 4) - FEGIHAE
TERUEHIRE AR R AR E SRR AR - R RBIEREE (will
of the people) » DIPRIEML IRV EAR % > FnlEH L EBIZAVEERE - F 5
SRRV —AIA - RS EAS2H - WEEEE - RAsEES - e
GOAHYIEE VEA I AHELT » MY > R E A RRER E BT E R ERE
AP EREREWN A ERER AL LRERTRERCS - JHS
OB % IT LRI E - Anaya (2004: 105-106) #rgl s > IR
FREEFNES . & 1 REEERETLL T B HREMMBrattir -
H BRI ~ & ~ ol b2 | (freely determine their political
status and freely pursue their economic, social and cultural development) - Fj

ERLEMAE R ~ kB RrEAE R -

MR
FE A <<:::
R

=N xR

FERKEEHR

4 RERRERERESR

ZEREENAEG R - JE S H 8 R ERILE B R RS K
(redress) > EtEHEAR » ERGHE NEB > AEEAE HAT
WA ARYIRIR > R Rl 2 EEE B A - UREAANERFERILZIE > i HA
e 71 e me E e e R it - B ECHY IR R A A ZOR SR AL S BRI B R
it EFEERERA RIS R (Anaya, 2004: 105-10) - fHIEATR - FERE
Y B ARG A PR P ED Y SRS - A2 AR Bt i DS FAMEE R - st
EIEKAEIL -



24 (GEBRERKMARZR) H7 45 %38 (2017/%F5%)

BENS > TRERGENES, T TRERKYEHAE > 67
BRI A R > ElE RRIAEE R - 2800 > £ A ERE
EHRSMNER & B AR IB LR 2 [ - B HAHYETE 7 1R
P2 Kymlicka (1998: 6-7,30) M=% @ [RERKRIIEFREE AE » MEE
B o B IR A R A RE R ORIBAVIZ S - B2 B UG ZeFk - A - B
Frfiz{ B AACE » T VEEEEEIEE ? Anaya (2004: chap. 4) EEE2Ry o JR
ERBEEAENERE S 5 BLZAYRSY © RIS~ SUERE ~ HHETRRE -
HEEN R - DR EGESE - i T RERGENES o FIHRSOKRE >
ZOEEEEHE (B 46T - SR (5 1818 BEZEME (55 196
DU - 3t R B R (55 25~26 f56™) - RIE LBERELEME - 5 3KH -

9 Article 4 :
Indigenous peoples, in exercising their right to self-determination, have the right to
autonomy or self-government in matters relating to their internal and local affairs, as
5 well as ways and means for financing their autonomous functions.

Article 18 :
Indigenous peoples have the right to participate in decision-making in matters which
would affect their rights, through representatives chosen by themselves in accordance
with their own procedures, as well as to maintain and develop their own indigenous
decisionmaking institutions.
1 Article 19 :
States shall consult and cooperate in good faith with the indigenous peoples concerned
through their own representative institutions in order to obtain their free, prior and
informed consent before adopting and implementing legislative or administrative
5 measures that may affect them.
Article 25 :
Indigenous peoples have the right to maintain and strengthen their distinctive spiritual
relationship with their traditionally owned or otherwise occupied and used lands,
territories, waters and coastal seas and other resources and to uphold their
responsibilities to future generations in this regard.
Article 26 :

1. Indigenous peoples have the right to the lands, territories and resources which they
have traditionally owned, occupied or otherwise used or acquired.

2. Indigenous peoples have the right to own, use, develop and control the lands, territories
and resources that they possess by reason of traditional ownership or other traditional
occupation or use, as well as those which they have otherwise acquired.

3. States shall give legal recognition and protection to these lands, territories and
resources. Such recognition shall be conducted with due respect to the customs,
traditions and land tenure systems of the indigenous peoples concerned.
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B ERKE  IRIM— AR B S B 2 A FrEERE ( Young, 2007:
42; Kingsbury, 2001: 98 ) -

AR RE RGN B R E (FRR i it R R ES AR HAE
R EE R EAYEERE (Barelli, 2011: 14-15,19) - E2% HEHFEEREA
REVERERE HERE RS - bR T R ATMEAVES 4 5% - Al DUHEEE 31~36 ffRED
B EHES (Pritchard, 1998:49) ([ff§t3) - H A A% autonomy -
g5 self-government » T JF{ERGHENE S » HEAGRSIHIAN S EZAHEES
W H TR K BIABURRYHEEL ~ B~ 202 DEAERER - T HEUFR A5 R
25 R E R DL ~ 3R AR BRI iy Ay st s =02 Bk (Kingsbury,
2001:93) - WIREEZEH ARG - AL DRz B EE%E
PREE  ROIEFRE R  BE EEGAREREINT BRI » 52
FEMTE R E FR A EIEAE (Daes, 2008: 15,17) -

B Daes(2008: 8) 38 & H A2 HE(E RENE A /Y (inherent, pre-existing )
FER A0 > TRERBEFNES , WeAEREERET LS8 - H8F
SR ETLL - TATRBG AT AEE] PSS9 0BG R EEak " B g
PRLE 07 B R E R I FH Y RE 2 KT - st B PR 4 an R A 7
R BN —MRE TR RNV BRIEE TSR - BRI RER RS
JRERIE - MER - BAFTE RIGHA B AE » HDETERERE? £—
EABERNGSERFREREREARNZRE - £ E2AEREERIE - Bt
KER > N EEIEWE KRR -

AR O FJE RAVE SRR EAR ~ B0 ~ BV » R RIE S H F2kw
BIEHEEZE > AIEAEREERAAIIMIERS G » 2/ EERE

(Daes, 2008: 25; Tully, 2000: 37) ? F{AR K EAVER PR EZ S Pomerance

53 FEEFEEEEREFE 4] (Expert Mechanism on the Rights of Indigenous Peoples,

2010: para. 5) f5i - 2B SRAY SR ATER (L RIGREY B A RER I BEEVRA (% -
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(1982: 15) RERHEDH © fE—KREkR - st g - " IRFIAERE - HE
VEIGEEE - FRLOSEBE, AR T S—EHE 0 TR EEN
PR - BORRESE > M —EIFEERE ) - Frbi R EH - ERE
BIfEEH 8 (BIL) FRaEEIEE (BEE) ~RE (28) > EERARA
TERERRR - RARER ABRE@ - AR -

Young (2007) E5& » EH4HYEAERE B HAVEEREZ R RIS
A (noninterference ) M EBEHVERIEZEE THE (BIL) RiERTEME (B
XK M Ry A B A AR+ FERZ 2072 B 5R By 9 it ( nondomination ) »
e NN EBEERME  FEFENERET  HEREL TERA
ARE - EZ R EIER E RIRETIR G - B EFFEHIE (BFH) KEikE
¥ WA A B A TERT E 2% (relational self-determination ) © 541 Daes ( 1993:
8-9) AT @ RERIGRASHRIVERE - RERANZERE " BRAVER
7f% , (belated state-building ) o FANHE » EEEAVHT ARSI Anaya (2004) (1Y
Bk W ELRER  ERFFEREREIIRG  RatERk
V7K ( Castellino & Gilbert, 2003: 174) 2

> Lam (2002: 143) H9fI 52 " good or bad will | + BEHA%ES -
53 £ H Kingsbury (2000) -~ Lino (2010) -
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Fhék 1@ B4 BA MR AR RARMEA 09 s

#
Ji&
A4
E = | [
B
AN 7S
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VAN
N
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ISRERIE
z || &
|| B
z
=

> - R - - I I

S FEAO TR N AR ERGEMNBEZRHIA > RERREFNES T
INETHE SR -
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M4% 2 : Martinez Cobo # Ja4: Rk & &°°
379. Indigenous communities, peoples and nations are those which, having a

380.

381.

382.

historical continuity with pre-invasion and pre-colonial societies that

developed on their territories, consider themselves distinct from other

sectors of the societies now prevailing on those territories, or parts of them.

They form at present non-dominant sectors of society and are determined to

preserve, develop and transmit to future generations their ancestral

territories, and their ethnic identity, as the basis of their continued existence
as peoples, in accordance with their own cultural patterns, social
institutions and legal system.

This historical continuity may consist of the continuation, for an extended

period reaching into the present of one or more of the following factors:

a) Occupation of ancestral lands, or at least of part of them;

b) Common ancestry with the original occupants of these lands;

c¢) Culture in general, or in specific manifestations (such as religion, living
under a tribal system, membership of an indigenous community, dress,
means of livelihood, lifestyle, etc.);

d) Language (whether used as the only language, as mother-tongue, as the
habitual means of communication at home or in the family, or as the
main, preferred, habitual, general or normal language);

e) Residence on certain parts of the country, or in certain regions of the
world;

f) Other relevant factors.

On an individual basis, an indigenous person is one who belongs to these

indigenous populations through self-identification as indigenous (group

consciousness) and is recognized and accepted by these populations as one
of its members (acceptance by the group).

This preserves for these communities the sovereign right and power to

decide who belongs to them, without external interference”.

56
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Article 31.1.

Article 32.1.

Article 33.1.

Indigenous peoples have the right to maintain, control, protect and
develop their cultural heritage, traditional knowledge and
traditional cultural expressions, as well as the manifestations of
their sciences, technologies and cultures, including human and
genetic resources, seeds, medicines, knowledge of the properties
of fauna and flora, oral traditions, literatures, designs, sports and
traditional games and visual and performing arts. They also have
the right to maintain, control, protect and develop their intellectual
property over such cultural heritage, traditional knowledge, and

traditional cultural expressions.

. In conjunction with indigenous peoples, States shall take effective

measures to recognize and protect the exercise of these rights.
peoples have the right to determine and develop priorities and
strategies for the development or use of their lands or territories
and other resources.

States shall consult and cooperate in good faith with the
indigenous peoples concerned through their own representative
institutions in order to obtain their free and informed consent prior
to the approval of any project affecting their lands or territories
and other resources, particularly in connection with the
development, utilization or exploitation of mineral, water or other

resources.

. States shall provide effective mechanisms for just and fair redress

for any such activities, and appropriate measures shall be taken to
mitigate adverse environmental, economic, social, cultural or
spiritual impact.

Indigenous peoples have the right to determine their own identity
or membership in accordance with their customs and traditions.
This does not impair the right of indigenous individuals to obtain

citizenship of the States in which they live.
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Article 34.

Article 35.

Article 36.1.

Indigenous peoples have the right to determine the structures and
to select the membership of their institutions in accordance with
their own procedures.

Indigenous peoples have the right to promote, develop and
maintain their institutional structures and their distinctive customs,
spirituality, traditions, procedures, practices and, in the cases
where they exist, juridical systems or customs, in accordance with
international human rights standards.

Indigenous peoples have the right to determine the responsibilities
of individuals to their communities.

Indigenous peoples, in particular those divided by international
borders, have the right to maintain and develop contacts, relations
and cooperation, including activities for spiritual, cultural,
political, economic and social purposes, with their own members
as well as other peoples across borders.

States, in consultation and cooperation with indigenous peoples,
shall take effective measures to facilitate the exercise and ensure

the implementation of this right.
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Abstract

In this article, we endeavor to understand whether the norm of national
self-determination, evolving from principle to right, can be extended to
Indigenous Peoples. We shall start with the historical development of right
to self-determination followed by an inventory of relevant regulations in
international conventions. After exploring some theoretical controversies,
we will examine the United Nations Declaration on the Rights of Indigenous
Peoples. Further, we will probe the concept of Indigenous “People” and the
content of Indigenous right to self-determination. Conclusions will be on
the limitation of internal self-determination, and the possibility of fresh

interpretations.
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