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The Identity and the Indigenous Status of the Métis
in Canada
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Abstract

After a brief introduction of the historical development of the
Métis in Canada, we will employ three theories of identity formation,
primordialism, structuralism, and constructivism, to explain how the
three dimensions of their identity. We will then look into how the
Canadian government has dealt with the issue of the Métis’
indigenous status by administrative, judicial, and constitutional
measures.
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Métis 389,785 "(I'F'T’Fl (= 5FR N[ IV 33.23%)(Statistics Canada,
¢.2006) ° Ef,ﬁfj > NI Metis 3] TN IE 1(73,605) ~ T
ﬁﬁ Wy W ?ﬁ, Alberta(85,500) ~ Manitoba(71,805) - British
Columbia(59,445) ~ I'] % Saskatchewan'®(48,115)(jl% 1) o

F 1A 2006 F * [ IFE Métis [T FRRSF

2 D e | Pt | wER)
Canada 389,785 100 91
Atlantic region 18,805 5 192
Newfoundland and Labrador 6,470 2 42
Prince Edward Island 385 0.1 250
Nova Scotia 7,680 2 831
New Brunswick 4270 1 347
Quebec 27,980 7 80
Ontario 73,605 19 242
Manitoba 71,805 18 58
Saskatchewan 48,115 12 34
Alberta 85,500 22 73
British Columbia 59,445 15 132
Territories 4,515 1 5
Yukon Territory 805 0.2 46
Northwest Territories 3,580 0.9 -2
Nunavut 130 0 63

¥5i ¢ Statistics Canada(c. 2006: Table 13) ©
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(Prairie Provinces) °

¥ &5 Cree ~ I'J % Ojibwa o Alberta Federation of Métis Settlement
Associations Z7(1978: 14)fl == 4= > 7 1608 & H I Quebec City [IVi% B
X% Samuel de Champlain » 4[5 E Y Huron ~ % Algonquin #5&# {%35]
oL g H WERLET- F¢ Metis o A TFy > 012 E 5 IR ey
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S P P T 1982 TR g R IRLE SR e
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i r?‘me(idenﬁtyu AL B4 AL T |
MDY ™ 5T 255 (status) | iﬁ[ﬁ&% a:ﬁf"lﬁzfﬁ@[ﬂ i J’Tz >0 iy
PO EN =N r7ii<F:f“(recogm‘[lon) 3 PORLE S Y rP (1dent1ﬁcat10n) ]
(Royal Commission on Aboriginal Peoples, 1996: 1.3) = =5 {F-ji] f?’
%\Z%xfpﬁ,%ﬁ;%ﬂ LI l?“ffl TR AL IR rg"xi
R S s T TSR N RLE o AR R PEFF‘
T%J *Eﬁéwﬁblﬂ BRI (R~ 1WA E O L
&>2003:45;2007 :223) < [fi| Peterson =* Brown(1985a)/ €| being
Meétis |~ I'] * "becoming Métis ; 533 » 25 55 T (%=

%[Er‘ Meétis IVl £ 2 1EY | ZEJ Y (Douaud, 1983: 73)
5l Fr1esen(1992)@ﬁll[f['%?Adams(lWS 1995)f Jﬂl\zﬁﬁ*ﬂj ' I'] K> Royal

Commission on Aboriginal People(1996)ﬁ'yF F[HI EJFTJ étis [ FFH B3] JPTH
21§l Flanagan(1983) ~ Melnyk(1992) ~ Stanley(1960) ~ I'} % Woodcock
(1975)

22 51 Betts(2008) ~ Braz(2003) ~ I'} % Flanagan(1996) -

3 §1 Bell(1991, 1997) ~ Larry Chartrand(1999-2000, 2004) ~ Paul Chartrand
(2002) ~ Olthuis(2009) ~ Peterson == Brown(1985a) ~ I'] ¥ Sawchuk(2000) -

2 51 Andersen(2005) ~ Barman =* Evans(2009) ~ Bell = Leonard(2004)
Grammond(2009) ~ Horton == Mohr(2005) ~ I'] » Wilson == Mallet(2008) -

2 E*}%JE”[E:S«[[ [FEFIBIBREASR » bL Giokas % Groves(2002: 47-48) -
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B% > “HiERL T Who are the Métis |~ I'] % T What is Métis | [UF§ -
L £ B8 TR BRI 5 9YE A S T

Indlgenous peoples have the right to determine their own

identity or membership in accordance with their customs and

traditions.
HTPRLE B ARSI ARUECE S ppuIE 6 AR - HOEE
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[ SHI2) 53 E i A (rghs) ) (S Pvff‘g? i
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(constructuralism) | = 3% o B ’?EE' EJ’FLi iﬁug‘ flwt * e Jr
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Andersen(2005: 297) -
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FPRROIO T Bl o AR g TR AL
FIfo=538 T Métis %’\ﬁ&ﬁ’(Métis sash) ;> = Elﬁf‘iﬁ?f’ﬁﬂgﬁ”“ Y
FLBIT ,5 DNk “J:ﬂsgh [ELE WA 51 B (Sawchuk, 1978: 40) © 3fi
TR > Métis @T”“,E'f@&li {Vﬁ”ﬁ?[ﬁﬁw‘*‘jguﬁ [#33%° * (Jones,
2003) o YN EURIET Métis FORIANTE o JiERLEY [FTRLIE - BT
PPV F 4 R (native) i » PNEL » PRIGIET S o fH P
M TR Inuits ﬁﬁﬂﬂl[’“ﬂ&iﬁﬁpl e puFE N (Brown, 1993: 24;

T -,

32 BI% Métis p&jlﬁl HIB o Il:ﬁ_] » % Meétis [l 5y A R
J/E]W%: FIko— g 'T f FacE iR & (Sawchuk, 1978: 25) -

3y Metls I’?%EJE iﬂ?iuﬂ ¢ I Normandy~I') % Picardy

EJ £ Lfi Cree~ I'| & Chlppewa H Jﬁllﬁf Frop - E’!ﬂf ¥ (Dusenberry,
1985: 122)

gy R Métis (B S P PO (4 | R
R (Sawchuk, 1978: 40) -
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Sealey & Lussier, 1975: 9) -

HESRE Ty ~ 1) 9oy Métis fIF RS S i [N
SUEPRUFIROZRE TS e g ORISRy T R
ii*?EﬁEHEH e [ AL %E'*"—*TH ff‘E‘;ﬂ\EiT ffu@ﬁ
(Sawchuk, 1978: 21-23) o fEarypr=> [n%‘»{ﬁ %%L 'W SETH [ﬂ
R ;LFﬁ‘\m o ST Fl ¥ [%EI%[%IFIJWE& » e N L

o I o ) ?F,#c_f?@ PR PBP F o WERLE
S f1 Ottawa UPHIRIE SGAI ’%&f’frﬂﬁ'ﬂ M * F‘Ji?fﬁi
U ,j»ﬁiglj\pﬂizﬁﬁiiﬁ?\ PRIE= > Métis 5%  RLpl 72 78R

() Ifj\:i]: [t E_‘ Jﬁuj *‘j:—{ UJLH_IC[E\J ,\J\FIJF{LJI , 2—‘,’?
ZEs Métis T%‘r f/\ =X ﬁﬁ T TIEEEVFHC A ¥ (ethnogenesis) | -
["Lh‘ﬁiﬁ Tﬁiflkfﬁ{pwrﬁf gl I&iu—ﬁ[g[/iﬁ AN

A~ WG VI

Metis 1953 iy = BURLYE =0 81T O H BRI 2GR
Tt IV Manitoba 1) » fi'I'JEikL TJJIF'IJL Meétis 2 h= %‘“EU:"F{ °

e F'" |15"I’—1EIJMetlsE"_”[H H o T ] AR ﬁfll»x'fﬂ\ﬂ‘ﬂj’%%
{gg;;’?ﬁ% I RLSGEIRIRAVES ] R Ay I'“l?“ffdﬁ‘f %

3 Métis FUA RL T FEE R [0 SRY o RIS A B pUp T S S Y
QJF @jp SR I'E(Sawchuk 1978: 27) -
lﬁii?fﬁ” Meétis ﬁ'fl il J@ﬁllh’ﬁﬁ Stanley(1960 8-9) - ﬂ:j‘ji/\ﬁxﬁ%
%‘71{7 IJ#IF]' I'LF“ %?E' lfﬁigfﬁf{ &~ }brg;ﬁ 7 S FI
B 'warf e ey @@1 Tl T s
ES | m%ﬁ'[ﬁ LRLaTig ~ B T bqiﬁi ) -
¥ " fERL Brown(1987: 139)pw |92 R v. Powley(2003) 4| (71 35 (-

AR G PVRLUE 2L Cree ©

jﬁu
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[FAOTEIR  $VRUA e 1“?&@;4[’ FZPE?F[P 2l PR
P e TRL " 1Y S R(New Nation) | {9{f"7 Louis Riel F”]FJ
N SRR N P g R ot %E‘JF/\}{% FRE IV Métis
Sl E S
L0 Métis POl g8 0Dy 1775 F fiEe S T
¢i o BRI A Jefi At Y B JﬁfliiLﬂF[ﬁifﬁfliEE%El? [Filf
Y 7 Jﬁlﬁiﬁff AL B Bl PRI SRR = AACN - S R e 2
" PSIIELT R o ST o SRR Metis 196 ?ﬂﬁég
{F[J(Sawchuk 1978: 19, 23) ? Sealey(1980 97- 102)5“15': ) j\lff?[ fRfL
MR T Xl = R E TJ“F’? MY o IS S TPl
AU PR o EY l‘ﬁ [ Meétis FiF|[R o E = ﬁﬁfﬁﬁg’éﬁiﬁ ' Fl
SRR | ﬂm » Métis T‘éﬁg’“fﬁ PO@aE s - pIv o FRpISE
TP R AR AR IV SR B R P 8 0 By Stanley ?Jm ) lﬂi
FL;{F NI N B R A R S ERLY [ & vpfﬁ,qizj,fl
otk ti(Sawchuk, 1978: 16-17) - Y50 W T S R
o IRl & Metis %—EHEI‘W “Jﬂ“jri?’ﬁz SR N PEIRRL T i
HEBIFY > Métis ’5 SIRELEE R P
JF%T%# Métis i gl H— FEFFELLT £ leu ’ élpll%ﬂﬁi
BRI R "E*—‘jf e HEPL 2T I%W‘ﬁﬁépﬁlll'; FEF]
il (Sawchuk, 1978: 11 ~ 24) - lﬂmu SR T

S 1B RRL L it = IR EL Ens(1996) ~ Francis(1982)
Friesen(1984) - Métis As5001at10n of Alberta % (1981) ~ Sealey =2
Lussier(1975) ~ I'] & Stanley(1960)

40 “ﬁﬁi’@}fﬂ ELE % ST ElFe(Sealey & Lussier, 1975: 162) ©

! Sawchuk(1978: 17) 1 I'| f TR :r_,iwulgi,iﬁgmw EF N Jﬁfg%“v
B Métis & (™74 i I E (R fyﬁlﬁﬂiaﬁ@&pj G
[*'jf;jji}’[”";ﬁi/‘ ﬁﬂw‘“ IJIJ,L‘ f;H [ @%F['F'JFJ‘I’StanleyﬁE h Rl
ql'(lf

14
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FE ] ) e J§L¢T+T?JJ (5 > el A e gk gy ff i i e A Y
e E AT ﬁj“(North West Company » i1 £ NWC)
E‘“PH (ZISCT N f[ |*(Hudson’s Bay Company > B HBC) .V Hpvas
VBT Métis fIUB ,—FH[PJ Mui“—‘k%ﬂf,ﬁéﬂ > I PR
M HRETEVELE IH‘ (Douaud, 1983: 73) = [KF=> lF‘ i iﬁfﬁﬁﬂ %,[L%F%i
F:ﬁ%ﬂ@@ i ?”l » HUBERLGEE T NWC ufE 2 o SRy > =
IR S 0 (I BRE R KR ATEAUA Metis
i P BRI o HURISRpE A
[FIPEE ?E{[“EE& ip.fﬂrﬁ SRR RN
T e B R BRSBTS o ok e ] el R SRR s Y
4\7 MR > JE TR IR 7ﬂ5<H45 Acadia - [f&E]] H\ﬁﬁF A o sl

2 NERs 73/“%&7}?%? 7 T 1779 # RS 4S Montreal ©
B A 1670 TR I HIORE B RupertsLandE—
HIST ~ e Bl > Fﬁﬂ“i[ J= “”“T\}Z\RL €7 - Rupert’s Land [IV[= 1782
ey j}rrEJ 15% ~ FYRLAGE 4 98 Ay = 53 v~ o [1#757Hif| Manitoba = ,[
A f ﬂ)J Saskatc ewan ~ Alberta » Nunavut [l ~ Ontario Quebec
,[ fi > Minnesota % North Dakota ,{ A
* gvp @t » HBC [V} Lord Selkirk > 7 1811 & ff1 uﬂ@v&@ ;s
e T S FAR T :[ﬁ? FEERLSBT L, Ass1n1b01a) NWC i ‘Z}é o b
i HBC T EE IS PIPEREEy Métis > ToRLSS7 B 5 *ﬁ el EJ
AP R e F e AU B o T 1814 & o (IR > SGAH | A
9 Métis (19854 [ fiz(pemmican)  HBC PRI (H7 2 1A i o 9870
NWC AR (voyageurs){T[#dAfiza&E F\[ Pl g & R 4o DL ETE A
f,ﬂ?‘\ "NWC Hi i@ 28 HBC <l P FIJFTJFFJ ST B
Afiz#5 41 (Pemmican War) | » S5 # BLEL]"F2 ¢ 7V F > Robert Semple ~ f-
BB S 3 NWC O o 1816
tg Battle of Oaks - Selkirk [H]5+ il[%]’é‘j = *gl NWC f HwF"fIf’Z
Selklrk .gﬁrﬁfﬁ‘zﬁg N Tl TR ip HJ NwWC ]EIJMetls F B~ 3
@E o VT Métis Natlon pUFc s (Alberta F ederatlon of Meétis Settlement
Associations, et al.: 1978: 26-29) o i *ﬁﬁllb’hﬁ e B R AL
NWC *%é*f’?“ﬁﬁm P ﬁ:ﬁ?ﬁ » Métis F'inﬁ)"gﬁ PO lﬁ.}FfLN C F’?" £
" AllE Y (created) | (Sawchuk, 1978: 24) -
45 iﬁ III%EJJEHF B ISPV S New France 55 5= AN =707
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T 1613 F [k B i Eﬂj 150 = AUl =T > K 1670 F 7kl iy
1755+ HBC ; [ F Acadia 7+ 1710 =F 7% 2}“'\[ES«|‘F]I46 Y B
i@'rﬁ{’ém\ (= o T T RS | (1756-63) % @ WRHOTE BT Treaty
of Paris(1763)¥Lf 105 J\Sﬁﬂy’} T TSNS Y F%fd%éﬁ@fé% o
1776 SR SRR VI > R SR
FUFFACES 5 PAGE > el Rk g AT o SR S e i
PURSE S o PRI ﬁﬂ*"F’JI"jIF‘EJE”fHE&'Yt:‘ FEOpE A PSEH T
1816 F “EIFE T o fEH=ipr s [l par Savgy « g = N By
L

P [N HBC T NWC R IIES A 6
ST PH T 1821 F S [IRVESL HBC » g L ETE
Sl iE'%TIH %Fﬂ] iiﬁﬁﬁlﬂﬁ(Sawchuk 1978: 26) o Flik*
F % 2 FVRUCE &%%LI'?TI Eﬁﬂ‘ F PR R zﬁ’?‘ﬂ\
Métis 'l g}[“#;ﬁ}{’ , HBC F”i 5 F VY Metis b RIZIRIF 4 B
Aﬁ’%ﬁﬁﬁﬁﬁW%ﬁUWMmﬁwﬁik'3%@?’%ﬁ¢
PHEEY Métis ?J*Fi“*f??%— Jfr‘—i;;%ét R G o oA il
A £ Y Métis i H@Hﬁﬁfl J H@HuE Fle EVEs T
1&;{%]3/?'[”15/\19_&3[ }bmg“ﬁuqmﬂ S B[ RLE HIE R €7
F'J (i ArpeE e o

Meétis 7+ 1846 =+ [ﬂﬁ'\[ﬁ&'i‘# RN JDﬁJ\pﬁ{]‘%’?ﬁ’ S Ve
oo T 1854 F > {53 t:r,[nﬁlj R 2319 Métis FMFAH 8 F?:hFl
I (R B P SR PR
FY Métis HI T ﬁlyflﬁ“ P F*-[E—l Mo PR SR R

Acadia - &l | Newfoundland ~ Canada ~ Hudson Bay ~ I'| » Louisiana © [/ t5*
DHE S 0.8 B WA P ]S ]
0 Ll £ 5] Nova Scotia °

47 by TR [EEEVE N T T s .
IIF’EJPEI ST R SRR
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If‘i]iri":ﬁ‘ii 43?%%5[ ) ﬁ | HBC S A thi%«%ﬁ’]ﬁi%*'j A
PeI= s 53 25 Jiiﬁfg%’?'\ Métis 7 1860 ﬁ“iﬁ [ﬂf?\ﬁﬁ—& &
IS PSR Esye i iy P
= IFQIJ T -z ﬁ (Alberta Federation of Meétis Settlement
Associations, et al.: 1978: 31, 35-36, 41) -

T 1867 F oo AT TSR Y= (RS [ By [ﬁ%ﬁ[lﬁ
A1 3&(Canadian Confederation) » &Y% 85— {fff liﬁﬁﬁ(dominion) o
HBC 7+ 1869 = [ﬂ w{ﬁ”-”?ﬁf‘ -+ BERyE S F*Jpﬁi o ELp ey
FAMetls R |F” ST Fﬁ R o e P g o B Iiﬁﬂ?[
1597 FI—F ) %ﬁy?jﬁ’?ﬁ%ﬁ@ﬁ(Albeﬂa Federation of Métis Settlement
Associations, et al.: 1978: 40-41)-3; THA & BAE Y Métis EII?T’JE@
4B S HBC B A0 ﬁl’g T T Métis flF g
- ﬂf&@ﬁ@ﬁﬁzﬁ, Al L7 R S S P14 353
FEIREE T SR« NI O TRIE S 2 Y ER - Metis THI
A » % =1 IR » U [ 1 R R o
?ﬂ BRI U= TR IR A P ERER S Y Métis
FUFTT 1869 & F%u%fw“ ] FE A r”iﬁ‘“ﬁ “(Red River Rebellion) |-

[I%f Métis POt » e o elap IR Rl i
9 Manitoba Act’'(1870) I 42 5 13 > Métis fOfFLH Riel
BRI *SEARFT PO ITIEAHE » 5 A Xl 1
FIN SRR D §397% SR 4 0 200 R Métis v

* & 5 New Brunswick » Nova Scotia » I'| % Canada ; % # 55 £% Ontario
I} Quebec » P& T H E DA 5

¥ = 4] T Lords of the Soil | ; §! Sawchuk(1978: 24) -

S0 sayRL T Métis List of Rights | > ‘jﬂ%ﬁéépf SR TR~ PE L
AL ANZ G 0T ‘FJII PYFRIVH 1R H(Metls Association of Alberta,
etal.: 1981 251- ;2)

U A R RS TE o P R O - Sﬁ G
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EANEI= T I I [ﬂﬂ*fﬁﬁfﬂél Eléﬁhglﬂli » Métis pJ’JfI
HISEELTY B B B R o A 2
) o A FUYB Manitoba Act > P‘frﬂ‘*"‘ L“— FipaA fljﬁ'\ﬁ?
FIJEJJM Métis ; Métis i’ 'Hi}aJL]JVi gis; 4%/ $2F 155 (land
script) p&iﬁ” (#155 (money script) » JRfj > 7 i RUE ™
90%[1y Métis | A4 2 1 52 | ¥ 55 ’]ji.&[”ﬂ%]%,ﬁ[ s S ER
F poRgEh r}?[f’éﬁi;—ﬂ Saskatchewan®® ~ I'] % Alberta o — Iﬁﬁ (73
Metis {5+ 5550 10 G B Tl AIRLET T RR - i
T VEL TN }LJP“HH%FH %E,ﬁﬁj\[ﬁ[ﬁspfjj PR E EL?,‘
rEppuEEE

Rt Tt AN ug;«zfgﬁ ABEIE T 1870 5 &
PP 1880 & (1B < ddfah = » [pyu+ #9 B 5 E D)
o Métis 5 T ﬁ%m&w SR - e
(Alberta Federation of Métis Settlement Associations, et al.: 1978:
69-70) - [l E.—F;‘ygli;h > Métis ©IFE FE R 2
Fom s U [UE 1885 1RSSR P P i 4
Montana [ Riel "El H WAL EL 1] "4 (North-West Rebellion) |-
[2 135 Métis ﬂ J%’ETET » P AGRLE R ] TV T R IR S SR
o Métis E T%{E}Tﬁ% » Riel BL2Zys[f Jlf o M > AR
P‘ﬂﬂﬂ | Métis wﬁlijfﬂ“'[ﬁx + . F‘/i?ﬁ [(IBfiRFE 2= xﬁ} -
%[7] fY Metls?[ﬁﬁrﬁj ﬁb TETSDE A s s T
[ @%rﬁ%pui\, SR g T,

FA N REE Ut By T Mr‘E'FTAE VIR %ﬁﬁé Métis

F%’j[ﬁjﬁiﬁ,{ﬁlfjg Pl o S5 Métis F5 > M1 T i (resistance) |

52 iﬁ?ﬂ FY Métis #* 1873 & 7+ St. Laurent 55 EI'UEEE?JE It (Sawchuk, 1978:
30)
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P AEEY oSSR R - Meétis 107 KLRRL T2y
B (rebellion) | - Fi SR FRIVEE B » Ty VBT e J/“F]f
Ay Métis [ £ IR SRR [~ S RS FJII
il S e B gm@s«' SR R LY
;FE[EII %FI'U k [JV:KIFE Métis FILjﬁg’ifﬁJ ) fﬁjﬁ%ﬁljéﬁ(Brown, 1993: 20) -

ﬁi)fﬁ—ru_“ E I3 rfl

Métis ASFERTEERE > PAE U ~ AR - br*%'jllﬁﬂ
PRI > Métis %?ﬂ?[ﬂ ATEGa - e Pl RS
Métis 4 EJpusTav ~ U A rﬁpir@’ﬁﬁ ﬂrﬁ*@ﬂﬁ%‘fﬁml@«”
B T AP B REFSRLELRRLIE S TR
1930 &+ (% E TE AN Métis g R LRLEEN | B (Alberta Federation of
Metis Settlement Associations, et al.: 1978: 101-103) o %%+ j‘F:HH el

~ sH L A R(forgotten people) |» Sealey = Lussier(1975: 45)kLY[!
L %gﬁii A A A BV

In a sense, they were a people who had no future and were

cheated of the present because the past was filled with pain,

hunger, sorrow and despair.

R R A R BT DTSR
s RO < R FURE A ) - 3
SO BOF ) - % % PRI COMA) ~ FORLIR b7
I?;}i [l A = B(%57 (I 3)(Christian, 2000: 12; Serge, 1980:
139-40) o S5~ 4\%[5 77 Métis 30 > PP PR (A) ~ P RL

AL RIS Y o SR D (R
5 TEARS - 5 T4£(2010) -
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FIES * (B) » PIRLE 55— JRIOBREERFITC) - 1 Metis
¥ B~ Buffy Sainte-Marie 3 » ﬁ!j\ FLUIE 4 = fd | (half-breed
AT S ﬁ = F VAR > TiRLT €57 jd (double-breed) | (Alberta
Federation of Métis Settlement Associations, et al.: 1978: 13) > P?ﬁi{ﬁj
T A+B o

A =y
B Wi

A+B

ZAN

A+B 3

[ 3 ¢ REERS O R L

Meétis [JERSE R EUR o P RE P PIEOR IS S
B o (ﬁJE:(lJ‘ PRSP R E  HE Y El'if:[?ﬁ B pir LRy
]'F'EJ]'JV%J}?]&E%FEE(SaWChuk, 1978: 10) o =9} » = iﬁﬁfrrﬂ?} H ST Métis
U I 1SR ARSI ¢ BT P

* Meétis il ¥ Guy Lavallee 5% » Métis ¥ [~k fift (4 {FIUmg gy » RLH %
FEY [R5 N 75 Y (Brown, 1J93: 24) » SRl > B 'f";%fﬁwﬁlfﬁi ]
B F Y[t FAOSEEE o BLOHIl2001) + Martinez-Echazabal(1998) -
Strobele-Gregor(1994) ~ F} % Turgeon(2009)%#H° iﬁf"%[ﬁjﬁ"lﬁjﬁ% o
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’Q%L(non conformist) I?Jt E I It'r-j FLHBSE ”JT}&EI *
(Sealey & Lussier, 1975: 162, 169) o =II'| s » Métis & D3 5
FiPp Ry et T OPH IS~ 12 ﬁ‘FﬁF'LJf‘Trﬁffff'F? el
S A B SRS N putE A PR PITIRVEIRIE R
FERLITIVIELE: NS 5T o 3% J?Qﬁ‘%AF'J@%JI#Fﬁ' °

TE 1960 = 13 > [ /}Fuﬂﬁf’[@filj » Métis jﬁ?’\g%@?
F%‘mﬁ-ﬁ]& Bﬁflfj Piasl » FlFE] Métis I?‘“[HJ E 1P (reformulation)
19 [ I JBRIRI 9 % Metis POHUIRE » 3f WHBER £
[ PR [ l‘;wfl;jF[ pYEE 2PTHE (Sawchuk,
1978: x) « Hl % Fp o PURLETE P AR F[ SPRLTEE
EprypuglEsas (status Indians ~ Fi%kl registered Indians) fﬂp I
FTRL Métis » PSTHIRLT 1) £ (efrsig -

SE I E] > Métis ?{fd F*F £~ FE TS R Ei Y
I > PR | A BRI IR © it
73 (HRIERF) F,J;‘IIEI}’ Métis(Sawchuk, 1978: ix-x, 2, 10) ° ?l[‘]ﬁ’
o £ R I IRAD Mets PSS PR
E IZERRLE TS~ ASRLH Y~ (Sawchuk, 1978: 6-7) o J[HARLE[E
%Zﬁ[# ‘?\Zﬁg’it'yﬁic LRLET A s tjwﬂi‘ff N E e LAl fj;fq’
[RIPS | R« GTRIRL R II‘P?%&F”HJ%?@ " ETIRELE T

ﬁﬁFlﬁJ g f “)o7HIFIE * (non-status Indians F5 kL non-registered

JF*%JE”‘[ES«[[ﬁ SR SR AR R R FUAGT£(2008) o EPFI[1LLE A
Ell‘ B {P‘“jﬁ PRS0 B E£(2005) -
RS S D iij«ﬁll:J National Indian Council 5% #1961 & » 7t 1968 &
f«’it"’ National Indian Brotherhood ~ I'/ > Canadian Métis Society » 54|
EVDIPVHIEY Y M Métis ) iR {/J 9} »Native Council of Canada 7 1971
¥ F‘ﬁ (E 'Ffﬁ"t Congress of Aboriginal Peoples) » JUFSRLESEL TRUE B
IE R RN FT;J)'J"‘ FERE A A J—}yl_;jl(:[lﬁf"% [l Sealey &
Luss1er(1975 162) e1nste1n(2007)ﬁ J1c[%€ao
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Indians) | ° Flkﬂﬁ'ﬁji IR RO ST HIBA fﬂfﬁﬁ@g II?JE"
Metls’[ﬂ‘le’Elmy?[ﬂji £ Métis st = [l % [+ (Sawchuk, 1978:
6-7) -

DI i Métis £55 IO - SERLOPIT s e 17 g{fpa 2757
R RV T F > TR ) Métis(Red River Métis) | Tﬁ’?‘/iﬂ\
[FIBRIFAS = > PR Py P * S5 Ry IR es s 9 g
F’??E [ TRREL Métis S i5(Historic Métis nation) | » i ?ﬁ;&%l EES
?lﬁﬂﬁ'l U 7Y Métis » ]'*HI'FEJF‘E%*E?’E PRI &5 0 PIF Métis
Ep55 1@5%@%« » T ?J ) *;&‘t SBLRLHT AR B
T kL MY Ontario ‘Tﬁii7 lfBEJ British Columbia > E3E755: %
e T & % Métis(Other Métis) | » 5% | Hﬁii@?’ﬁif"jrjl_? SRl
12| B H0T E1 9F (Sawchuk, 2000: 78-83) ¢

ST IEEIGLR 4) ’?1?&#“ Métis Fg“ffd/ “poy P ESRL
E'”WI?”L ”ﬂﬁﬂiﬁ”_f EpTHIBA R riﬁqu Skt

?ﬁ‘ﬁé’ { Métis “”’\%&F’?:TT e FEE T - RS YR o I HERLH
ﬁ% L%&Tﬁﬁ‘-ﬁ/ﬁ‘ﬁ‘-ﬁ}%ypﬁﬁ% » B2 I?ﬁ&[i[/ Ii{err—ﬂﬂElE (T~ JY
ﬂ?fﬁff‘gﬁfﬁﬁk) C Y RL TRV 7’? (€= /N b U IS e S S
~ )(Sawchuk, 2000: 76-80) - 7 1983 & W s Métis National
Council » = J=¥ IV #ﬁﬂ%ﬁﬁl@@ ¥ ISR N 5 Congress of
Aboriginal Peoples Tﬁliq/}?ﬁ’?[ﬂﬁuié #, “ﬂﬁ}rﬂﬁ?ﬁg[#l g

> E¥J[I Royal Commission on Aboriginal Peoples(1996 1.2) 3R > Métis
YT SR PR A SR Poveley(2003)
L T ‘FEJEIF I Métis peoplesJ ?H E"J“”J%L SE Y %7 o

%% Congress of Aboriginal Peoples FYF fl'|~¥ Native Council of Canada ) ig
FERRLE SEAF  Af UEL'F‘“ I/~ '« Métis National Council [![[fL7 1982
PEER ;mzpﬁ_]&?ﬁ‘ﬂ 9 FLA FRLFSAEVRUR B0 Métis © F [
E Métis A=A Y YA E(membership code)> f! Chartrand(2008: 59-70)
F""JE‘Z%' °

'_ﬂ

=
=
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H.fi(forgotten) ; Métis 5 [piIf¢(Royal Commission on Aboriginal
Peoples, 1996; 2.1; Barman & Evans, 2009: 65) o

—_— ——
— -~

CETH  Métis ) TRl Métis ) H [ Meétis

[l 4 - Métis fu#a[R!

AL S Y- Tf, J1(F E }L Native Council of Canada) »
1982 = v P E % 5 (Constitutional Act, 1982)7 5‘5"%‘?& Métis
FYRUE SNBSS (BT = A 2 fE ~ 372 #) -

In this Act, “aboriginal peoples of Canada” includes the

Indian, Inuit, and Métis peoples of Canada.

T PRSP A [FROTHRER Meds 77
wﬁﬁtﬁ”ﬁi?iuﬁ RTREY Metis - il T TR > SERLETR
BT R @Jtﬁi Meétis [I95 555 Fj9 > - F‘iré'%’Jfl’ﬁ%El@‘[‘?j
™ o %’ Ei‘“j\i’l FIEVRL » Métis =257 ST HIFY S~ 330055 58
#8£59(Sawchuk, 2000: 77-79) o

MW

B ~ BRI 1pY Metis 3 E2p 5

SRy Métis FERE - [P EVRLE SR

P HREORL LSBT 1985 SR I 5 (Indian Act)
FUfST=%" Bill C-31 > 54%|~ ﬂ“?f Sy HIPIF * 2Vl (reinstatement) £ 53
(Lawrence, 2003: 14) -

o0 R[S RUE SRRSO AR > L Guillemin(1978) -
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FIVEL PO 5 I LRy » P U 13T
— RO H;GFI F&iﬁdi k Fﬁ FIET i (Groves & Morse, 2004:
268, 272,277) o HERS M I ﬁ FIPSE li&?#& AYRL Meétis 778
U o AP E - B RO ”Pﬁq‘@“’ﬁﬁf& 1876 K
SR R R THJ%%'H 5 (Indian Act) > JTIECE THIR
=2 i%ﬁﬂf"’ﬂ%ﬁi?p #(Indians and Lands Reserved for Indians) | ’Fﬁ
HIRLHIB S o T 5 W 55 4% (registration) | » M JEL™ [T (half-breed) |

B £EBR T 9t > Métis X FL“”F@F?&@YQ? |HIBS S py E}Fﬁ(Stevenson,
2004: 43-44) -

Bl QT I O ] I Metis o
A HERLH] B ﬁr E‘FE%BJFFI'%H 2T | AR Métis
MIPETH 5T i+ 2955 ~ BV RLTHLE 55 o T3 agfio = o3 8o pEpE
RS - ORI R o S e R A
S »J Efily DREEY Métis 0 {55 ;Lr_ﬁ‘&m ] pﬁ:{gu )53 Rl

J*E‘#.ﬂ SR e IRy PRZRE S R SEERLE) 5
F Rk NS E LRI Meétis ?[ﬁ pw S

JEJ— I T RSRL E[g P EL ¥ Manitoba Act f4 £55
il » ElJF{’:ﬁ;’éﬁ%}ﬂ?‘yj Ay TR = 2 (half-breed residents) | (=
NN R ?"'Eiﬁ“‘""%"{”? B - J BT 1873 F2 Ojibway

ﬁﬁﬁ [N Treaty 3 » HEJRE = Ifff o[ EJF%IEJ Rain River and Lake £y
B TIELT i (half-breeds) | & o RLRLA B o HEJR 1982 F (Y

o Groves%‘f£ Morse(2004)7 5 laF A EFTIFHFIF AU~ [LRLEOSV
=11 %!‘ Vﬁi'%'iiﬁt'ﬁ"

" Ao kL FE A1 .fﬂlpq‘a}i > HVH o PR WA @
gi?ﬁiw‘* {El'ﬁl jf {9 k »éUE M 35ud P (ClVlllZed)J Hpe Jiﬂfk B[P
£p53 e g EEAEA R T enfranchisement | - H VIR ey TV A
Wirgvg? T EINE > SR E’J‘ iﬁi[ﬂjﬁ CEE - (g A Y

_' & 1 (Grammond, 2009: 71 -75) o
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FEEY oSS PR Metis FURLE 2S5 IITREAS Metis
f~ %_%‘F’f Fio i f%éﬁ@ﬁlfiﬁiﬁ’i?ﬂ%ﬁ? Meétis otz 4 ERY R -
1985-87 & » S Pty R o RN L IRE [ AR
(ST > RUE SRR Rl ™ AN SRR 5 PR
SFRSEPRESRAE  BPHOE BLEFTREE Quebec fUREESERE]
& Meech Lake Accord(1987)8% » 71 1992 & » [z PR
= }{’4]’ Métis Nation Accord I'] [t &4 2% *  Charlottetown
Accord(1992) > foli I ES Métis [IUE) 5] ﬁ%o [J_’“ﬁ%{%:{:
Ut o

“Métis” means an Aboriginal person who self-identifies as
Métis, who is distinct from Indian and Inuit and is a descendant
of those Métis who received or were entitled to receive land
grants and/or scrip under the provisions of the Manitoba Act,
1870, or the Dominion Lands Act, as enacted from time to
time.
P 0 A S SRS RS o (PR
AR - Mt SEELE b U IR 1 e
I A UL Alberta 1T > £ HOCEE S
F%EI'ZJ—{ = iF;j_fi’yTijB64 » 7 1938 L3l Métis Population Betterment
Act > F‘*}’%‘%ﬁ? Meétis flit™ [ pUtE
“Métis” means a person of mixed white and Indian blood but

does not included either an Indian or a non-treaty Indian as

63 24551 National Council of Canada V2! Hi-< Harry W. Daniels(2002:
14) > I'*HfFEJE'}’E 2 E':Jffﬁfflfj@iﬂ'ﬁ’iﬁi AHFEE R RE S R
PP SRR A (Y g TSN T T

8 F %, Métis Settlements, 4 Al ?@fﬁi?ﬁﬁh B EPUIE T RLEE
I ERRE N P P R
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defined in the Indian Act.
Tk [ Y R (Métis Population Betterment Act, 1940) > HE[E
i
“Métis” means a person of mixed white and Indian blood
having not less than one-quarter Indian blood, but does not

included either an Indian or a non-treaty Indian as defined in

the Indian Act.
G IR IPRL it = b 25% 'IUHJ**‘HL'“"'?&& kT
ﬁlj R4 p Y Métis Settlement Act(BE[1 2000 & A4 ) » [EF%E

“Métis” means a person of aboriginal ancestry who identifies

with Métis history and culture.

_TIH » Royal Commission on Aboriginal Peoples(1996) v+ i@f [

FITERLRL P FE@‘&S‘Q Meétis [l EF -

Every person who

(a) identifies himself or herself as Métis and

(b) is accepted as such by the nation of Métis people with

which that person wishes to be associated, on the basis of

criteria and procedures determined by that nation be

recognized as a member of that nation for purposes of

nation-to-nation negotiations and as Métis for that purpose.
SHRRLE ISV - s BRI -

(MEC1867 19 TSy (Constitution Act, 1867) » "EJI?J%
R~ pus 35&@&35?‘@9'@(& 91(24)) 5 IRy > Z"L’jii?@ﬁ@ﬁj
Py kﬂ?‘""ﬁ/%% VERRSEAVESS > - ) T FIPVEE -
Re Eskimos(1939)% > 13 7 +4% Inuit i7 ifﬂi e O [#
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b G 2 LA T (generic) R » 4iERL
E[Jﬁ Inuit 5 Y[ ﬂlﬁfﬁi ; ?f’f‘ﬁ{“‘ g EIJFA* Métis } $f(Stevenson,
2004: 2, 36-37) = Ryl > ERE @ﬂp A " USRI FR TV RS
FYiERE o

[V 1920-30 =R EVRLE 'ﬁ@%ﬁf‘fﬁrﬁ‘ﬁﬁw 1" Natural
Resources Transfer Agreements®(Tough, 2004) > il?kj GlEEE =i A
19[*:&@&”7 S35 AR o 524 > E PSR AT KGRI
=2 ﬂ el *A[ Métis > & ?ﬁ R. v. Laprise(1978) ~ R. .
Ferguson(l993)R v. Grumbo(1998) ~ R. v. Blais(2003) > *?E}ﬁ,"}
EIEHFT BRI N IE Metis TALAIRE N R
Re  Eskimos(1939) | iy 31l Ik T fﬁ] (Andersen, 2000; Chartrand,
1999-2000; Stevenson, 2004: 50-53) = Z$ ' ') 1% » T iF%E (G
PIPVHIESE ~ o =07 PHIPSE 5 E Métis 27— [l
i fi~) (A HikRL NRTA -

A R 2003 = FTHIN AT R, v, Powley » 1T FERL
PUFI B 1982 55 0 TR R T Mets 0L AR
£33+ TR Metis (U o i B PRI 0

[ﬂ EilJE“f"‘ FIAZegeyd » moadips » ﬁfiﬂ Métis > Iﬁﬂ}lﬁipjf[ ’
RSP e U883 30 - 1) PR S R
il

The term “Métis” in section 35 does not encompass all

individuals with mixed Indian and European heritage; rather, it

refers to distinctive peoples who, in addition to their mixed
ancestry, developed their own customs, way of life, and

recognizable group identity separate from their Indian or Inuit

5 5% Constitutional Act, 1930 - LY NRTA -
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and European forebears.”
ik Métis 2 fﬁ = fﬁ]’ﬁ% /T community) [T JF;' » 'ﬁﬁifxﬂ] L=
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IFJ SEE- W RETIN I‘ Eﬁ["ﬁ H ]’ﬁJF['IJEE 31::[‘1J$\)(§|J}‘F3‘[‘Eﬂ ['4\ N IJEI'E?;T%) o
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AR PPTEGRE PR (- OA IEV}'& o bl > SERLAT
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T EJZ]PE"[ (Z)H AN+ ’E[ 5 yrﬂﬁ‘?ﬁ Bing| ﬁrzt't“ LIRS

R L S Y Metis £33 3 (2) IR R
FrHE Métis Jm Ut e A e - & PJF\ EE R A AR
(p“l)pﬁ(]lj F [J;\? 20 E[[ ) Tﬂgﬁ . Métis J# |5 F[Ljﬁ[}%‘;@
AR Fy o SERLIEH S I R0 £ EI 1 5 Méis ro7pL
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ﬁéfﬂ?? AR ERY > R 2] Métis G (ethnogenesis)fiVH
S o Powley Z|[J§*1 R. v. Van der Peet(1996)% Frri il prifmzk (78 £
Van der Peet test)?.f[’ [=AS (template) » Al =S T[T 38 2 | 2] Métis(F
£% Powley test) < £UBCR. v. Van der Peet > 1982 & TRk % 5 Fir
fol IFEFVRLE NI (= {Hak ’ﬂ}‘ﬁﬁjf’ﬂ% SR
(pre-contact)[UHTE | H 5 IR > Métis FREERLG 21 %Ef‘éﬂ &
(post-contact) F FfIV » “HHERLT o = {{] 5l 13 T (emerged) ~
Tk 1850 £ 3 E[[#HiE(peaked) o NI F[%FIJ Métis ¥ {= [Hk ff‘
ORI > RL7E F ot # 3l (control) iy ~ hZFEEE 1 F U4 4
AR -

56 HirgR > Métis 52 ﬂi VT f/J/ﬁviifA Tﬂﬁiﬁé’:@ﬁﬂﬁﬁ LRk o
s F[(Grammond 2009: 146)
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Van der Peet Powley
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| —
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Abstract

With the development of transnational constitutionalism,
constitutionalization of international law and internationalization of
constitutional law become evident as a global trend. This trend is
reflected in the recent internationalization of international human
rights laws in Taiwan. Aside from governments, nongovernmental
organizations (NGO) have played crucial roles in this process. This
Article observes the roles that domestic NGOs have played in the
ratification or internationalization of the Convention on the
Elimination of Discrimination against Women (CEDAW),
Convention on the Rights of Child (CRC), and the Framework
Convention on Tobacco Control (FCTC). It finds that domestic
NGOs have played double roles. Externally, these domestic NGOs
actively demand the government to accede to international human
rights regimes. Internally, they have led the process of
internalization by promoting new legislation or implementation
statutes. More importantly, this Article finds that globalization and
technology advancement have provided NGOs with greater
advantage in transnational networking and information, even way
ahead the government. If leveraging properly, these domestic NGOs
will become crucial players in the development of transnational
constitutionalism encompassing both international and domestic
laws.
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Keywords: Transnational Constitutionalism, Constitutionalization
of International Law, Internationalization of Constitutional Law,
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% For example, Steve Charnovitz called these domestic NGOs as
international-minded NGOs. See Charnovitz, supra note 10, at 363.
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' See e.g. Thomas Risse & Kathryn Sikkink, The Socialization of
international human rights norms into domestic practice: introduction, in THE
POWER OF HUMAN RIGHTS: INTERNATIONAL NORMS AND DOMESTIC CHANGE
1-38, 17-22 (Thomas Risse et al ed., 1999).

2 See Paul W. Kahn, American Hegemony and International Law:
Speaking Law to Power: Popular Sovereignty, Human Rights and the New
International Order, 1 CHIL. J. INT’L L. 1, 13-16 (2000); Arturo J. Carrillo,
Bringing International Human Rights Home: The Innovative Role of Human
Rights Clinics in the Transnational Legal Process, 35 CoLuM. HUM. RTS. L.
REV. 527 (2004).
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Abstract

This paper will address the Provision of Derogation of Basic
Human Rights in the UN International Covenant on Civil and
Political Rights, Article IV, discussed in accordance with the
following arguments: the remarks of Article IV (I), the provisions,
meaning and interpretation of Article IV(II), the historical
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background of the provisions of Article IV (III), the premis of
derogation measures: the threat of national survival in time of public
emergency exists; emergency situation announced, the restrictions
allowing derogation measures: the scope and exceptions:
non-derogable rights; the principle of proportionality; meeting other
obligations under international law; the prohibition of discrimination;
notificating obligations: the Committee's authorities and practice:
reviewing the government report and the personal communications,
the reservations of the Article IV, and the relations with Japanese
emergency law regime, on behalf of the Conclusion.
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Keywords: derogation measures of basic human rights,

non-derogable rights, the principle of proportionality, the prohibition
of discrimination, emergency law regime
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Questions of International Law Practice Involved in the
1904-05 Russo-Japanese War
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The Russo-Japanese War is one of the very important wars in

* BB P PR B BRSO T
(eI ST | 5 F RIS R P SRR A T
IR R



126 ¢SS Sr)-E 9= Vo9 Nos

war history. The cause of the war is due to struggle of mastering in
the Korean Peninsula and the Manchuria region (Northeast China)
between the Japanese empire and the Russian empire. The
Russo-Japanese War began in the Incheon war and terminated at the
Tsushima Strait sea battle, except the Battle of the Japanese troops
landed on Sakhalin, all the land battles of the Russo-Japanese War
was on the Northeast China soil; the Qing government was not only
forced to announce its neutrality, but also to draw war zone for the
Russo-Japanese War. Indeed, the Russo-Japanese War, up to 19
months long, thus involving international law, the law of war, the
law of armed conflict, and practical issues on law of neutrality are
being correctness examined by applying disclosure rules and
regulations.

There are plenty of first and second hand materials on military
treatise on the Russo-Japanese War from historical, political,
diplomatic and military perspective. The purpose of this essay is
broadly surveyed international law issues concerning the
Russo-Japanese War, including Japan and Russia declared war,
armistice issues, the legality of act of war engaged in the neutral
territory, and related issues of the naval battle on Contraband of War,
Russia expelled overseas Japanese in Manchuria and Siberia, the
International Committee of Inquiry dealt with the North Sea Dogger
Bank Incident, as well as the effectiveness of the mediation and
good offices. It is notorious that certain problems of Lushun, Dalian
alienation of leasehold interests of Manchuria and Mongolia are also
transformed into the current legal exploration.

BHGERH © 1M~ RIS BRI It i WA
TRERCEIE
Keywords: The Russo-Japanese War ~ Hague Convention on Land

Warfare Custom and Regulations ~ Law of Armed Conflicts ~ Law of
Neutrality ~ Contraband of War ~ The North Sea Dogger Bank
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* The general definition of jus cogens reflected in Article 53 of the 1969
Vienna Convention on the Law of Treaties. What, exactly, is it about jus
cogens that distinguishes it from ordinary international law? In answering
this  question, international lawyers usually resort to  “the
Legal-Consequences-as-Criterion Theory”: while ordinary international law
can be rebutted or modified in accordance with the duly expressed will of
States, jus cogens norms permit no derogation and allow modification only by
the creation of a new norm having the same character. See Alexidze, “Legal
Natural of Jus Cogens in Contemporary International Law, "Hague Recueil
des Cours, 172 (1981), pp. 219, 259-60; Kyoji Kawasaki, “A Brief Note on the
Legal Effects of Jus Cogens in International Law,” Hitotsubashi Journal of
Law and Politics. 34 (2006), p. 27; Ulf Linderfalk, “What Is So Special About
Jus Cogens? — On the Difference between the Ordinary and the Peremptory
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° Adam Roberts and Richard Guelff, Documents on the Law of War, 3 rd
ed. (Oxford: Oxford University Press, 2000), pp. 85-94.

1% Roberts and Guelff, ibid., pp. 127-37.
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12’ China’s neutrality rules prescribed that war vessels of either belligerent
should leave China’s territorial waters within forty-eight hours or else be
interned. Instead, however, of acting boldly on this proclaimed rule, the
Chinese authorities opened discussions with the representatives of both
belligerents over the treatment to be accorded to certain Russian war vessels
which had taken refuge in the port of Shanghai. This action and attitude threw
into clear relief China’s executive weakness, and both belligerents took
advantage of it, Russia by passive resistance to China’s neutrality regulations,
and Japan by open violation of them and by “her attempt to dictate what
China’s neutrality duties were in respect to herself,” Luckily, Captain W.F.
Tyler, the Coast Inspector was appointed adviser in neutrality affairs to
Admiral Yeh, the Chinese Naval Commander-in-Chief. When the next case
arose Admiral Sah, on Tyler’s advice, refused point blank to discuss the matter
with the belligerent Consuls or to allow the local Chinese authorities to
interfere. He took the stand: “In carrying out neutrality duties China is acting
as the Constable of International Law. She will listen to representations from
either side, but she refuses to discuss her duties or to have pressure brought to
hear on her. On her rests the responsibility for giving effect to International
Law. If she makes a mistake remedy can be obtained by proper process. She
does not discuss, she acts and accepts the responsibility for her action.”
Stanley F. Wright, Hart and the Chinese Customs (Belfast: WM. Mullan &
Son, 1950), pp.803-04.
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Legal Protection and Control of Foreign Investment: A
Study of Expropriation (II)
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Abstract

Foreign Direct Investment (FDI) plays a significant role in
promoting global economic growth. Transnational investment
activities could bring not only capital and technology but also
employment to the host states. However, the negative impacts it may
give rise to could not be ignored. As a result, how to encourage and
promote FDI and to regulate its drawbacks becomes a crucial issue.
Among all the regulatory means, expropriation is the one which has
the greatest influence on foreign investment. For the host states,
expropriation is an effective means to regulate foreign investment
activities. For foreign investors, however, to protect their property
from expropriation would enhance the stability of international
investment environment.

For long, the international law on expropriation is regarded as
the component of the international minimum standard. From the
nineteenth century, this set of rules began to face with challenges
from developing states, such as the Calvo Doctrine, lump sum
agreements and the Principle of Permanent Sovereignty over Natural
Resources. Traditional rules no longer maintained its status as
customary international law in these circumstances. However, with
the demand of foreign capital to promote the economic growth,
states took the initiatives to conclude investment treaties to protect
foreign investment from the late twentieth century. In addition,
many international dispute settlement mechanisms were established
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to solve relevant disputes. Against this background, this paper would
like to explore the issue of expropriation in contemporary
international law.

Keywords: Foreign direct investment (FDI), legal control and
protection, expropriation, customary international law, treaties,
international dispute settlement.
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126 See Dolzer, R., and Stevens, M., Bilateral Investment Treaties
(Dordrecht: Martinus Nijhoff Publishers, 1995), at 98-99.
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128 The article provides that: ‘the provisions of paragraph 2 of Article 3 [on
expropriation]| shall also apply to the transfer of an investment to public
ownership, to the subjection of an investment to public control, or to similar
interventions by public authorities. Expropriation shall mean the taking away
or restricting of any property right which in itself or in conjunction with other
rights constitutes an investment.” Dolzer and Stevens, supra note 126, at 101.
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129 See Paragraph 4 of Annex B of the Treaty between the Government of
the United States of America and the Government of [Country] Concerning the
Encouragement and Reciprocal Protection of Investment.
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140 paragraph 1, Article 13 (1) of the ECT provides that: ‘Investments of
Investors of a Contracting Party in the Area of any other Contracting Party
shall not be nationalized, expropriated or subjected to a measure or measures
having effect equivalent to nationalization or expropriation (hereinafter
referred to as “Expropriation”) except where such Expropriation is: (a) for a
purpose which is in the public interest; (b) not discriminatory; (c) carried out
under due process of law; and (d) accompanied by the payment of prompt,
adequate and effective compensation.” The document is available at
<http://www.encharter.org/fileadmin/user
_upload/document/ECT ratification_status.pdf> (last visited 2012-02-10).

141" See Paragraph 2, Article 13 (1) of the ECT.

142 See Paragraph 3, Article 13 (1) of the ECT.

' Ibid.

144 See Article 13 (2) of the ECT.
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195 Case Concerning the Barcelona Traction, Light and Power Company,
Limited, 1CJ Reports, 1970.

146 See Article 13 (3) of the ECT.

47 See Article 13 (5) of the ECT.

18 Article 1110 (1) of the NAFTA provides that: ‘No Party may directly or
indirectly nationalize or expropriate an investment of an investor of another
Party in its territory or take a measure tantamount to nationalization or
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expropriation of such an investment (“expropriation”), except: (a) for a public
purpose; (b) on a non-discriminatory basis; (¢) in accordance with due process
of law and Article 1105(1); and (d) on payment of compensation in accordance
with paragraphs 2 through 6.

O G R B S BRI i
VR 10 T SVIF ) (taking of property)fivfs=d, » FLF 1AV FRsg T A v
) (BRI SRS 4 I B RE [ SRR I > DI IR Rl
07 R4 O BRI 5 0 i 40 0 FI 181-182 -
211212 « SRIRLY B 6 RIS Bl 9 0= AR
?E[f?ﬂ‘ [fil€11# © P4 Sornarajah, supra note 8, at 367. H% (=S [ I 1#Y bb
78 N AERZERY Pope and Talbot Inc. v Canada — 1 » %E'[JE?E
CHg 1 TR | [ RS RS G o PRI
OIRIFRSSFT % FI T 2 B o iy S PR ) B0 B s -
Pope and Talbot Inc. v Canada, Award on the Merits of Phrase 2, at para 96.

130 See Article 1110 (2) of the NAFTA.

151 See Articles 1110 (3) and (4) of the NAFTA.

132 See Article 1110 (6) of the NAFTA.
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() #3374 ilfE(Andean Community of Nations)
A - A B DT SRR 1969 5
(F By 2% B *ﬁfdﬁZF 72t ) (Andean Subregional Integration
Agreement) - By o T A B#y Zr A [fil 11y # 4 (Andean Common
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133 See Articles 1110 (7) and (8) of the NAFTA.
1545 PR RS 1973 F9pT FiH [ 1 4 > {07 2006 # 52T Eﬁlﬂjaua
1976 ?Fi‘éé Vo 451997 & » 2 [Jfé;&‘ ~ Iﬁ*:ﬁ”l e %~ FAENEESE PJ?FP
BUENEE A M e e &J?Ej | (Andean Community of Nations) > I} ;J
[‘“’FLiE AP ER TR {ijf}% See Sands, P. and Klein, P., Bowett’s Law of
International Institutions (London: Sweet & Maxwell, 6th ed., 2011), at
222-223.
5 S £ €7 1970 5 EREIT A PUOERGL > 1B TR B
g R T | e T R A
| SRLY ([ o (Member countries shall not grant to foreign
1nvestors any agreement more favourable than that granted to national
investors.) 217 — [’7k '[J’—Lfli’ e ﬁET’ijJﬁ*/Hrcrﬁliﬁﬁé RE (o 15
T S R . R T B %«I@%W :
- B 2 rwws«@wﬁwmmm Vi -
instrument relating to investment or to the transfer of technology shall there be
clauses that remove possible conflicts or controversies from the national
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jurisdiction and competence of the recipient country or allow the subrogation
by States to the rights and actions of their national investors.)% [l Schrijver,
supra note 94, at 198. T¢IV o 55 EYEP (B HAG 9 [E?'T’;?}'fﬁﬁ!,' )N
st = SRR o AT R AR 2 R ERE @Jﬁ%ﬁ‘
SBIHET f]l5E > See Oliver, C. T., ‘The Andean Foreign Investment
Code: A New Phase in the Quest for Normative Order as to Direct Foreign
Investment’ 66 American Journal of International Law 763 (1972), at 777-779;
Hummer, W., ‘Investment Rules in Regional Integration Agreements in Latin
America: The Case of the Andean Community/Andean Community’ in Bonder,
C., Kriebaum, U., Reinisch, A., and Wittich, S. (eds.), International Investment
Law for the 21st Century: Essays in Honour of Christoph Schreuer (Oxford:
Oxford University Press, 2009), at 574-578.

13 Schrijver, supra note 86, at 180.

157 See Article 2 of the Regime for the Common Treatment of Foreign
Capital and Trademarks, Patents, Licensing Agreement and Royalties
(hereinafter  ‘Decision  291°). The document is available at
<http://www.comunidadandina.org/ingles/normativa/D291e.htm> (last visited
2012-02-10).
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138 Article 10 of the Decision 291 provides that: ‘In settling disagreements
or disputes arising from direct foreign investments or investments by
Subregional investors or transfers of foreign technology, the Member
Countries shall abide by the provisions of their domestic legislation.’

139" Article 4 (1) of the Protocol of Colonia for the Promotion and Reciprocal
Protection of Investments in Mercosur provides that: ‘None of the Contracting
Parties will take steps for nationalization or expropriation nor any other
measure that has the same effect, against investments that take place in their
territory that belong to investors from another Contracting Party, unless such
steps are taken for reasons of public utility, on a non discriminatory basis and
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2. R [ﬁﬁ'%ﬁéﬁ (Association of Southeast Asian Nations)

ﬁ\lﬁkjﬁh[ﬁﬁ‘%ﬁ}éﬁﬁk}ﬁﬁﬂ‘ 1987 = ,Trn\? QR - ﬁj@uﬁ“[gﬁ >
Forfe i~ TREE Pl S0 5 UL RLE T R T )
(Agreement among the Government of Brunei Darussalam, the
Republic of Indonesia, Malaysia, the Republic of Philippines, the
Republic of Singapore and the Kingdom of Thailand for the
Promotion and Protection of Investments) » I [ 1k Erif>9f Bl
A (R AT 5 AT R IS S RS
%ﬁp@#mJ$ﬁ’ﬂ$¢f%¢%§M;ﬁ@H I
IS 2 A 2 S R R TR R
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in accordance with the proper legal proceedings. These steps will be followed
by the payment of a previous, appropriate and effective compensation. The
sum of this compensation will correspond to the real value that the
expropriated investment had immediately before the moment that the decision
of nationalize or expropriate has been officially announced or made public by
the competent authority and generate gains or will have its value updated to the
date of its payment.” The document is available at <http://www.cvm.gov.br/
ingl/inter/mercosul/coloni-e.asp> (last visited 2012-02-10).
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10" Article 6 (1) of the Agreement among the Government of Brunei
Darussalam, the Republic of Indonesia, Malaysia, the Republic of Philippines,
the Republic of Singapore and the Kingdom of Thailand for the Promotion and
Protection of Investments (hereinafter ‘ASEAN Investment Agreement’)
provides that: ‘Investments of nationals or companies of any Contracting Party
shall not be subject to expropriation, nationalisation or any measure equivalent
thereto (in the article referred to as “expropriation”), except for public use, or
public purpose, or in public interest, and under due process of law, on a
non-discriminatory basis and upon payment of adequate compensation ...’

1" Article 6 (1) of the ASEAN Investment Agreement provides that: *...
Such compensation shall amount to the market value of the investments
affected, immediately before the measure of dispossession became public
knowledge and it shall be freely transferable in freely-usable currencies from
the host country. The compensation shall be settled and paid without
unreasonable delay ...’

12 Article 6 (1) of the ASEAN Investment Agreement provides that: *...
The national or company affected shall have the right, under the law of
Contracting Party making the expropriation, to prompt review by a judicial
body or some other independent authority of that Contracting Party in
accordance with principles set out in this paragraph.’
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163 See Article 6 (2) of the ASEAN Investment Agreement.

1% Article 10 (1) of the Agreement for the Promotion, Protection and
Guarantee of Investments among Member Countries of the Organization of
Islamic Conference (hereinafter ‘OIC Investment Agreement’) provides that:
‘1. The host state shall undertake not to adopt or permit the adoption of any
measure — itself or through one of its organs, institutions or local authorities —
if such a measure may directly or indirectly affect the ownership of the
investor’s capital or investment by depriving him totally or partially of his
ownership or of all or part of his basic rights or the exercise of his authority on
the ownership, possession or utilization of his capital, or of his actual control
over the investment, its management, making use out of it, enjoying its utilities,
the realization of its benefits or guaranteeing its development and growth.” The
document is available at
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<http://www.oic-oci.org/english/convenion/Agreement%20for%20
Invest%20in%2001C%20%20En.pdf> (last visited 2012-02-10).

195 Article 10 (2) of the OIC Investment Agreement provides that: ‘It will,
however, be permissible to: (a) Expropriate the investment in the public
interest in accordance with the law, without discrimination and on prompt
payment of adequate and effective compensation to the investor in accordance
with the laws of the host state regulating such compensation, provided that the
investor shall have the right to contest the measure of expropriation in the
competent court of the host state. (b) Adopt preventive measures issued in
accordance with an order from a competent legal authority and the execution
measures of the decision given by a competent judicial authority.’
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1% Article 20 (1) of the Investment Agreement for the COMESA Common
Investment Area (hereinafter ‘COMESA Investment Agreement’) provides
that: ‘Member States shall not nationalize or expropriate investments in their
territory or adopt any other measures tantamount to expropriation of
investments except: (a) in the public interest; (b) on a non-discriminatory basis;
(c) in accordance with due process of law; and (d) on payment of prompt
adequate  compensation.” The  document is available at <
http://vi.unctad.org/files/wksp/iiawksp08/docs/wednesday/Exercise%20Materi
als/invagreecomesa.pdf > (last visited 2012-02-10).

17 See Article 20 (2) of the COMESA Investment Agreement.
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173

Q)F 1ZEBF A [F[J‘PE'(Economic Community of West African
States)
PP 2 Es AUl sy FIBT 1975 & Ao

18 See Articles 20 (3) and (4) of the COMESA Investment Agreement.
199 See Article 20 (5) of the COMESA Investment Agreement.
170" See Article 20 (6) of the COMESA Investment Agreement.
171 See Article 20 (7) of the COMESA Investment Agreement.
172 See Article 20 (8) of the COMESA Investment Agreement.
173 See Article 20 (9) of the COMESA Investment Agreement.
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17 Section 1, Article 13 (1) of the Protocol on Energy provides that:
‘Investments of Investors in the Area of any Contracting Party shall not be
nationalized, expropriated or subjected to a measure or measures have effect
equivalent to nationalization or expropriation (hereinafter referred to as
“Expropriation”) except where such expropriation is: (a) for a purpose which is
in the public interest; (b) not discriminatory; (c) carried out under due process
of law; and (d) accompanied by the payment of prompt, adequate and effective
compensation.’
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173 Sections 2-3, Article 13 (1) of the Protocol on Energy provides that:
‘Such compensation shall amount to the fair market value of the Investment
expropriated at the time immediately before the Expropriation or impending
Expropriation became known in such a way as to affect the value of the
Investment (hereinafter referred to as the “Valuation Date”). Such fair market
value shall at the request of the Investor be expressed in a Freely Convertible
Currency on the basis of the market rate of exchange existing for that currency
on the Valuation Date. Compensation shall also include interest at a
commercial rate established on a market basis from the date of Expropriation
until the date of payment.’

176 Article 13 (2) of the Protocol on Energy provides that: ‘The Investor
affected shall have a right to prompt review, under the law of the Contracting
Party making the Expropriation, by a judicial or other competent and
independent authority of that Contracting Party, of its case, of the valuation of
its Investment, and of the payment of compensation, in accordance with the
principles set out in paragraph (1).

7" Article 13 (3) of the Protocol on Energy provides that: ‘For the
avoidance of doubt, Expropriation shall include situations where a Contracting
Party expropriates the assets of a company or enterprise in which an Investor
has an Investment, including through the ownership of shares.’
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78 Multilateral Agreement on Investment Draft (hereinafter ‘MAI Draft’),
Section IIII, 2.1 provides that: ‘A Contracting Party shall not expropriate or
nationalise directly or indirectly an investment in its territory of an investor of
another Contracting Party or take any measure or measures having equivalent
effect (hereinafter refer to as “expropriation”) except: (a) for a purpose which
is in the public interest; (b) on a non-discriminatory basis; (c) in accordance
with due process of law, and (d) accompanied by payment of prompt, adequate
and effective compensation in accordance with Article 2.2 to 2.5 below.” The



September/ 2012 THBHERYY LR I ) B H T R K () 191

HI SRR g, FpvBoT 9t > 2R Y J R
BT 7&/}? 3 AR BB R ERAT o

=HE F?f:dt‘f R~ e S R U S RO 5 SRR
R GEEY E R A G T T 5 AR T
7%+ Sy R R g B L R R S
1 BERL [ €T ﬁ@ﬁ{ﬁ B F&iﬂg\\ﬂj;“&lso o Tt I
R > SYDMSERA R U ok 2 B S e
RS i IO BT = T AR ol B
VBB 2 ] I R B it B
SBR[l ORREs T . ﬁla [Fil B BT T o s iy

R Tk R 0 R o T P Tk R R 7 5

@WF”?&E*?? AR IfR e H l*'ﬂ%%f&kﬁfd ??Ejﬂ:pﬁjﬁ@;ﬂﬁ,
SR B PR AERE s R

(&) CHI PH8aU= 91 B B H5%Y R385 3 1) (World Bank Guidelines

on the Treatment of Foreign Direct Investment)
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document is available at <http://www1.oecd.org/daf/mai/pdf/ng/ng987rle.pdf>
(last visited 2012-02-10).

17" See MALI Draft, Section 1111, 2.2.

180" See MALI Draft, Section 1111, 2.5.

181" See MALI Draft, Section 1111, 2.4.

182 See MAI Draft, Section 1111, 2.3.

183 See MALI Draft, Section 1111, 2.6.
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184 Section IV, Article 1 of the World Bank Guidelines on the Treatment of
Foreign Direct Investment (hereinafter ‘Guidelines”) provides that: ‘A State
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where this is done in accordance with applicable legal procedures, in
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185 See Section IV, Article 2 of the Guidelines.

186 See Section IV, Article 3 of the Guidelines.
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187 See Section IV, Article 4 of the Guidelines.
188 See Section IV, Article 5 of the Guidelines.
189 See Section IV, Article 6 of the Guidelines.
190 See Section IV, Article 7 of the Guidelines.
1 See Section IV, Article 8 of the Guidelines.
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The Possibility of Climate Change Litigation
before the ICJ:
In Contentious Proceedings and Advisory
Proceedings

29 October 2011, Taipei / Yasuhiro SHIGETA
(Osaka Gakuin Univ., Japan)

I. Introduction: 2007/2011 US Supreme Court Climate
Cases and Their Impact

I1. ICJ Contentious Proceedings

A. GHG Emissions Disputes: Very Difficult

1) Provisional Measures: No Imminent Threat of Irreparable
Damage

2) Jurisdiction: Little Prospect of Seizing the ICJ against Major
Emitting States

3) Locus Standi: Not Easily to Be Established

4) Substance: Hardships in Proving Violation of the No-Harm
Principle
a) Causal Link between a Certain State’s Emissions and the

Damage

b) Lack of Due Diligence

B. Unilateral Measures Disputes: Relatively Easy
1) Case Study: Aviation-Related EU-ETS Dispute before the ECJ



224 SEBEEGEET BB B 10/.9 No.3

a) Facts and International Legal Issues
b) Advocate General Kokott Opinion Delivered on 6 October
2011
2) A Possible Scenario before the ICJ

II1. ICJ Advisory Proceedings: Much Promising as Seen
from the Precedents

A. 1996 ICJ Nuclear Weapons Opinions
1) WHO Opinion: A Jurisdictional Hurdle of ‘Speciality’ Clarified
2) UNGA Opinion: ‘Political Question’ Doctrine Rejected

B. 2011 ITLOS Seabed Disputes Chamber Sponsoring States
Opinion

1) Due Diligence, Liability and Appropriate Measures Detailed

2) The Function and Limit of the Precautionary Approach
Elucidated

C. Possible Scenarios of ICJ Advisory Proceedings
1) Likely WHO Request: In a GHG Emissions Dispute
2) Likely ICAO Request: In a Unilateral Measures Dispute

IV. Conclusions: A Future Outlook on ICJ Climate
Change Litigation and Taiwan

I. Introduction: 2007/2011 US Supreme Court Climate Cases
and Their Impact
The 2007 US Supreme Court case Massachusetts v.
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Environmental Protection Agency (EPA)' is regarded as a
tremendous victory for the pro-environmental side. Here the Court
judged that greenhouse gases (GHGs) including CO2 were ‘air
pollutants’ to be regulated by the EPA under §202(a)(1)* of the
Clean Air Act, and that the EPA’s decision not to regulate GHGs
was illegal.” Of course the findings themselves must be so
important for environmental activists. However, from an
international environmental lawyer’s perspective, the reasoning
behind them that gave locus standi to the plaintiffs seems much
more important. In this context, the Court concludes:

In sum-at least according to petitioners’ uncontested affidavits
-the rise in sea levels associated with global warming has already
harmed and will continue to harm Massachusetts. The risk of
catastrophic harm, though remote, is nevertheless real. That risk
would be reduced to some extent if petitioners received the relief
they seek. We therefore hold that petitioners have standing to
challenge the EPA’s denial of their rulemaking petition.*

The Court reached this conclusion by finding the fulfilment of
three requirements of locus standi under federal-court jurisdiction,
which is limited to ‘Cases’ and ‘Controversies’ as prescribed in

' Massachusetts et al. v. Environmental Protection Agency (EPA) et al.,
decided 2 April 2007, 549 US 497 (2007).

? “The [EPA] Administrator shall by regulation prescribe (and from time to
time revise) in accordance with the provisions of this section, standards
applicable to the emission of any air pollutant from any class or classes of new
motor vehicles or new motor vehicle engines, which in his judgment cause, or
contribute to, air pollution which may reasonably be anticipated to endanger
public health or welfare . . . .” The Court’s opinion (Justice Stevens’s opinion),
id., at 506.

3 The Court’s opinion, id., at 534.

* The Court’s opinion, id., at 526.
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Article III of the US Constitution.” These three requirements are: i)
injury in fact (particular and actual or imminent injury);® ii)
causation;’ and iii) redressability.® The main injury alleged by
Massachusetts was its land loss, which would be caused by the sea
level rise resulting from global warming.” The Court made special
considerations for the (quasi-)sovereignty of Massachusetts'® by
referring'' to Georgia v. Tennessee Copper Co.,'* which precedent
had been highly respected in the well-known 1941 Trail Smelter
arbitral award.” All of these elements seem to suggest a promising
future of climate change litigation at the international level.
Although this year’s American Electric Power Co. v. Connecticut"*
might have been disappointing for environmentalists, it still
followed Massachusetts v. EPA and gave the plaintiffs locus

The Court’s opinion, id., at 516.

See Dissenting Opinion of Roberts, C. J., id., at 540-542.

See above opinion, id., at 542-545.

See above opinion, id., at 545-546.

See above opinion, id., at 540-541.

1% <Just as Georgia’s “independent interest . . . in all the earth and air within
its domain” supported federal jurisdiction a century ago, so too does
Massachusetts’ well-founded desire to preserve its sovereign territory today.’
The Court’s opinion, id., at 519. ‘Given that procedural right and
Massachusetts’ stake in protecting its quasi-sovereign interests, the
Commonwealth is entitled to special solicitude in our standing analysis.” The
Court’s opinion, id., at 520.

" The Court’s opinion, id., at 518.

12206 US 230, 237 (1907).

'3 Final award of the Trail Smelter arbitration (USA/Canada), 3 Reports of
International Arbitral Awards (RIAA) 1938 at 1964-1965.

" American Electric Power Co., Inc., et al. v. Connecticut et al., decided
20 June 2011, 131 S. Ct. 2527 (2011). In this case the US Supreme Court
found that federal common law of interstate nuisance is displaced until the
EPA sets standards governing emissions from the defendants’ plants. /d., at
2538.

© ® 9 W
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standi.”

Against this background, it is no wonder that international
climate change litigation is being desired as a breakthrough in the
current stagnation of post-Kyoto Protocol negotiations.'®

‘International climate change litigation’ here we see covers two
categories of disputes before the international judiciary: 1) GHG
emissions disputes where the affected individuals or States blame
the emitting States for their GHG emissions; and 2) unilateral
measures disputes where the emitting States or their nationals
blame the unilateral measures taken by the affected States against
climate change.

International climate change litigation thus understood could
be seen before various international judicial and quasi-judicial

'3 “The petitioners contend that the federal courts lack authority to
adjudicate this case. Four members of the Court would hold that at least some
plaintiffs have Article III standing under Massachusetts, which permitted a
State to challenge EPA’s refusal to regulate greenhouse gas emissions . . . and,
further, that no other threshold obstacle bars review. Four members of the
Court, adhering to a dissenting opinion in Massachusetts . . . or regarding that
decision as distinguishable, would hold that none of the plaintiffs have Article
IIT standing. We therefore affirm, by an equally divided Court, the Second
Circuit’s exercise of jurisdiction and proceed to the merits. . . .” Id., at 2535.

1 See for example, Christoph Schwarte and Ruth Byrne, ‘International
Climate Change Litigation and the Negotiation Process: Working Paper’, first
draft published in October 2010, available at <http://www.field.org.uk/files/
FIELD cclit long Oct.pdf>, whose last paragraph states: ‘Inter-State climate
change litigation may help to create the political pressure and third-party
guidance required to re-invigorate the international negotiations, within or
outside the UNFCCC. The understandable reluctance of developing country
governments to challenge any of the big donor nations in court may change
once the impacts of climate change become even more visible and an adequate
agreement remains wanting. A lack of progress following the abject failure of
the conference in Copenhagen may help to persuade a potential litigant.’
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bodies. However, as regards GHG emissions disputes so far

reported are, as far as I know, 17

those coming from the
Inter-American Commission on Human Rights (/nuit petition'® and

Glacier-Freshwater petition'®) and the World Heritage Committee

7 Many international and domestic climate cases are available at
<http://www.climatelaw.org/cases.>

'8 See Hari M. Osofsky, ‘The Inuit Petition as a Bridge? Beyond Dialectics
of Climate Change and Indigenous Peoples’ Rights’, in William C. G. Burns
and Hari M. Osofsky (eds.), Adjudicating Climate Change: State, National,
and International Approaches 272 (Cambridge: Cambridge UP, 2009). ‘On 7
December 2005, an NGO consisting of the Inuit people of Alaska, Canada
Greenland and Russia, the Inuit Circumpolar Conference (“ICC”), filed a
petition to the Inter-American Commission on Human Rights (“IACHR”). . . .
The ICC submitted that as one of the world’s largest producers of carbon
emissions per capita, the United States’ failure to implement climate change
polices violated the Inuits’ rights under the American Declaration of Rights
and Duties of Man. The violated rights included, for example, the right to the
benefits of their culture, the right to use and enjoy their personal property and
lands they have traditionally used and occupied and the right to the
preservation of health. . . . The IACHR dismissed the petition in November
the following year on the basis that the petition failed to establish “whether
the alleged facts would tend to characterize a violation of rights protected by
the American Declaration.” . . .

<http://blogs.unimelb.edu.au/peel climatechange/2010/05/24/inuit-petition-
to-the-inter-american-commission-on-human-rights/.>

' In this petition, freshwater shortage caused by glacier melting in Latin
America was alleged to be violations of human rights (i.e. the rights to life,
physical integrity and security; water; food; health and sanitation; property;
and the rights of indigenous and other resource-dependent peoples to enjoy
the benefits of their culture, to use and enjoy the lands they have traditionally
used and occupied, and to their own means of subsistence.) See
<http://earthjustice.org/sites/default/files/IACHR-hearing-request-2011-01-24.
pdf;> <http://earthjustice.org/news/press/2011/inter-american-commission-on-
human-rights-hears-testimony-on-freshwater-loss-due-to-climate-change.>
The petition called upon the governments most responsible for climate
change:- to make the greatest possible efforts to mitigate climate change to
minimize its impacts, through national and international action; and- to



September/ 2012 The Possibility of Climate Change Litigation before the IC] 229

under the World Heritage Convention (In Danger petitions)*’, none
of which has seen a satisfactory outcome.”’ The Kyoto Protocol
Compliance Procedure’s Enforcement Branch might deal with
non-compliance issues as regards the GHG reduction targets after
year 2012, but has until now only dealt with procedural violations
and eligibility problems.”” With regard to unilateral measures
disputes, possible World Trade Organization (WTO) cases
concerning trade restrictions against GHG emitting States have not
yet appeared. The aviation-related European Union (EU)-Emissions
Trading System (ETS) dispute brought before the European Court

provide substantial assistance to the most-vulnerable, least-responsible
governments as they address climate induced threats to human rights.
<http://earthjustice.org/sites/default/files/IACHR-PRESENTATION-WATER
-11-03-25-credits.pdf.>

2 See William C. G. Burns, ‘Belt and Suspenders? The World Heritage
Convention’s Role in Confronting Climate Change’, 18 Review of European
Community & International Environmental Law (RECIEL) 148 (2009); Erica
J. Thorson, ‘The World Heritage Convention and Climate Change: The Case
for a Climate-Change Mitigation Strategy beyond the Kyoto Protocol’, in
Adjudicating Climate Change (supra n. 18) 255. The petitioned sites include:
Sagarmatha National Park (Nepal), Huascaran National Park (Peru), the Great
Barrier Reef (Australia), Waterton-Glacier International Peace Park (USA and
Canada) and the Barrier Reef Reserve System (Belize). The petition called all
State Parties to the World Heritage Convention to make drastic cuts in their
GHG emissions. See Erica J. Thorson, id., at 255.

2! The Inter-American Commission on Human Rights, while having
rejected the [nuit petition, has not yet decided on the Glacier petition. The
World Heritage Committee left the task of GHG reduction to the United
Nations Framework Convention on Climate Change (UNFCCC) and the
Kyoto Protocol, while keeping its own task within site-specific projects. See
Erica J. Thorson, id., at 269.

22 Blamed States were Greece, Canada, Croatia, Bulgaria, Romania and
Ukraine. See <http://unfccc.int/kyoto protocol/compliance/questions of impl
ementation/items/5451.php.>
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of Justice (ECJ)* is the only example I know in the latter category.

In these early days of international climate change litigation,
the use of the International Court of Justice (ICJ) is highly expected,
in light of its judicial authority in and political influence on the
international society.* Of course at present Taiwan cannot be a
plaintiff or defendant before the ICJ, since it is still neither a UN
Member State nor a party to the ICJ Statute. However, considering
Palestine’s application for UN membership, it might not be so long
before Taiwan - not to say becoming a UN Member State - is
allowed to use the ICJ without a formal UN Member status.*
Moreover, in view of Taiwan’s effort to seek meaningful
participation in the activities of UN Specialized Agencies such as
the International Civil Aviation Organization (ICAO) and the World
Health Organization (WHO) - the later of which gave Taiwan an
observer status in 2009 -, Taiwan’s prospective role in asking the

2 Case C-366/10 The Air Transport Association of America and Others
(Reference for a preliminary ruling from the High Court of Justice of England
and Wales, Queen’s Bench Division, Administrative Court (UK)).

* See Andrew Strauss, ‘Climate Change Litigation: Opening the Door to
the International Court of Justice’, in Adjudicating Climate Change (supra n.
18) 334 at 337-338.

2 See Article 93(2) of the UN Charter: ‘A state which is not a Member of
the United Nations may become a party to the Statute of the International
Court of Justice on conditions to be determined in each case by the General
Assembly upon the recommendation of the Security Council.’

% “The Republic of China (Taiwan) will continue with pragmatic approach
by requesting its diplomatic allies to voice for Taiwan to seek international
support for its meaningful participation in the UN system, especially
observership in the International Civil Aviation Organization (ICAO) and the
United Nations Framework Convention on Climate Change (UNFCCC). Since
being invited to the World Health Assembly as an observer in 2009, Taiwan
has put priority on the aforementioned two specialized agencies/mechanisms.
In its demands for inclusion, Taiwan will maintain rational and pragmatic
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ICJ for an advisory opinion would be bigger and bigger. Therefore,
examining the possibility of climate change litigation before the ICJ
is also highly relevant to Taiwan, I believe.

Then below I examine the ICJ’s contentious proceedings first,
and its advisory proceedings next.

I1. ICJ Contentious Proceedings
A. GHG Emissions Disputes: Very Difficult

1) Provisional Measures: No Imminent Threat of Irreparable
Damage

Sometimes in environmental cases provisional measures are
requested before the main proceedings. The ICJ allowed such a

7 while

request in the 1973 orders of the Nuclear Tests cases,’
rejecting it in the 2006 order of the Pulp Mills case.® The main
reason for the rejection lied in the absence of imminent threat of

irreparable damage.” Unlike radioactivity - as disputed in the

approaches to gradually broaden its international participation.” Ministry of
Foreign Affairs, Republic of China (Taiwan), News and Events No. 289 (8
September 2011), available at <http://www.mofa.gov.tw/webapp/ct.asp?x
Item=54268&ctNode=1901&mp=6.>

211973 ICJ Reports 99 at 106 (Australia v. France); 1973 ICJ Reports 135
at 142 (New Zealand v. France).

2 Pulp Mills on the River Uruguay (Argentina v. Uruguay), Provisional
Measures, Order of 13 July 2006, 2006 ICJ Reports 113 at 134-135.

¥ “Whereas, in the Court’s view, there is however nothing in the record to
demonstrate that the very decision by Uruguay to authorize the construction of
the mills poses an imminent threat of irreparable damage to the aquatic
environment of the River Uruguay or to the economic and social interests of
the riparian inhabitants on the Argentine side of the river’. Para. 73 of the
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Nuclear Tests cases- that likely causes immediate effect besides
gradual effect, GHGs’ effect is gradual only. Although in
Massachusetts v. EPA the US Supreme Court admitted the
likelihood of imminent injury caused by climate change, the
requirement of locus standi is different from that of provisional
measures in that provisional measures are based on prima facie
jurisdiction only, which means that utmost urgency is needed for
justifying those measures. Moreover, unlike the International
Tribunal for the Law of the Sea (ITLOS) that can prescribe
provisional measures ‘to prevent serious harm to the marine
environment’,*® the ICJ can indicate them merely ‘to preserve the
respective rights of either party’.*! Therefore, those provisional
measures as prescribed by the ITLOS in the Southern Bluefin Tuna
cases® - which measures are, in the eyes of the ITLOS Seabed
Disputes Chamber, based on the precautionary approach™ - are

Order, id., at 132.

30 Article 290 of the United Nations Convention on the Law of the Sea
(UNCLOS).

1 Article 41 of the ICJ Statute.

32 Southern Bluefin Tuna Cases (New Zealand v. Japan; Australia v. Japan),
Provisional Measures, Order of 27 August 1999, Para. 90 (Operative Part),
available at <http://www.itlos.org/fileadmin/itlos/documents/cases/case no
3 4/Order.27.08.99.E.pdf.>

3 Responsibilities and Obligations of States Sponsoring Persons and
Entities with Respect to Activities in the Area (Advisory Opinion of the ITLOS
Seabed Disputes Chamber, 1 February 2011, requested by the Council of the
International Seabed Authority, available at <http://www.itlos.org/fileadmin/
itlos/documents/cases/case_no_17/adv_op 010211.pdf.>), at para. 132: ‘The
link between an obligation of due diligence and the precautionary approach is
implicit in the Tribunal’s Order of 27 August 1999 in the Southern Bluefin
Tuna Cases (New Zealand v. Japan; Australia v. Japan). This emerges from
the declaration of the Tribunal that the parties “should in the circumstances act
with prudence and caution to ensure that conservation measures are taken ...”
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highly unlikely before the ICJ. In light of this, it seems very
difficult to persuade the ICJ to indicate provisional measures in
GHG emissions disputes.

2) Jurisdiction: Little Prospect of Seizing the ICJ against Major
Emitting States

Currently China and the United States are the two top GHG
emitters, respectively contributing to around 20% of the total world
GHG emissions in great excess of other countries.*® Moreover,
China and the United States are not obliged to reduce GHG
emissions under the Kyoto Protocol.”> Therefore, these two States
are naturally considered as the main targets for climate change

(ITLOS Reports 1999, p. 274, at paragraph 77), and is confirmed by the
further statements that “there is scientific uncertainty regarding measures to be
taken to conserve the stock of southern bluefin tuna” (paragraph 79) and that
“although the Tribunal cannot conclusively assess the scientific evidence
presented by the parties, it finds that measures should be taken as a matter of
urgency” (paragraph 80).

A Japanese newspaper Asahishinbun, on the basis of the latest
International Energy Agency (IEA)’s information, reported on 5 October 2011
that the 2009 CO2 emissions had come from (DChina (24%), @United
States (18%), @ India(5%), @Russia (5%), ®Japan (4%), © Germany
(3%). See <http://www.asahi.com/international/update/1005/TKY2011100501
05.html. >According to the Climate Analysis Indicators Tool (CAIT) 8.0 of
the World Resources Institute (WRI), top six GHG emitters in 2005 are (D
China (19.13%), @ United States (18.29%), (@ European Union (EU)
(13.34%), @Russia (5.17%), ®India (4.92%), ©Japan (3.56%), and those
between 1990 and 2005 in aggregation are (DUnited States (23.28%), @EU
(17.33%), @China (14.83%), @Russia (7.21%), ®Japan (5.12%), @India
(3.93%). Data availabe at <http://cait.wri.org/cait.php?page=yearly&mode=
view> and <http://cait.wri.org/cait.php?page=cumul&mode=view.>

3% China is not an Annex I Party to the UNFCCC, and the United States did
not ratify the Kyoto Protocol though having signed it.
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litigation. However, they do not accept the ICJ’s compulsory
jurisdiction under the optional clause. When we think that the most
plausible applicants before the ICJ are small island nations such as
Tuvalu threatened by the sea level rise,” the prospect of lodging a
claim on the basis of some Friendship, Commerce and Navigation
(FCN) treaties,”’ as seen in cases of Oil Platforms® and

° seems so little.* Moreover, unlike trade disputes

Nicaragua®
causing an economic loss to both disputing Parties and therefore
likely inducing them to mutual agreement to bring the case before

the international judiciary, GHG emissions disputes have no such an

% See Akiko Okamatsu, ‘Problems and Prospects of International Legal
Disputes on Climate Change’, a paper submitted to the Berlin Conference on
the Human Rights Dimensions of Global Environmental Change, 2005,
available at <http://www.sprep.org/att/irc/ecopies/countries/tuvalu/47.pdf.>
See also Mainichishinbun, 24 July 2002, at 1: ‘Tuvalu, threatened to be
submerged under the sea, is going to sue the United States and Australia
before the ICJ, claiming that their responses to global warming are illegal.’

37 See Andrew Strauss, supra n. 24, at 347, where he states: ‘[T]he
jurisdiction question in applying FCN treaties to global warming cases would
be whether treaties negotiated in the context of protecting the mutual
commercial interests of countries’ citizens can be construed to protect them
from harm caused by global warming. The Oil Platforms and Nicaragua cases
give reason to believe that such a construction by the ICJ is possible.’

* 0il Platforms (Iran v. USA), Judgment, 2003 ICJ Reports 161 at 218,
para. 125, where the US breach of the 1955 Treaty of Amity, Economic
Relations and Consular Rights between the United States and Iran was denied,
however.

¥ Military and Paramilitary Activities in und against Nicaragua
(Nicaragua v. USA), Merits, Judgment, /986 ICJ Reports 14 at 147, para. 292,
where the US breach of the 1956 Treaty of Friendship, Commerce and
Navigation between the USA and Nicaragua was found.

< could find no such treaties containing provisions providing for binding
dispute resolution before the ICJ with small island nations.” Andrew Strauss,
supra n. 24, at 346. (He refers to US FCN treaties in this context.)
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incentive. Therefore, compromis application to the ICJ is not
expected, either.

3) Locus Standi: Not Easily to Be Established

Locus standi is questioned even after the ICJ’s jurisdiction is
established, like the 1966 South West Africa cases (second phase),”!
which clearly show the difficulties of non-directly injured States in
establishing locus standi before the ICJ. Although Article 48* of
the UN International Law Commission (ILC)’s 2001 Draft Articles
on State Responsibility allows indirectly injured States to demand,
from violators of erga omnes obligations, cessation, assurance of
non-repetition and reparation for the beneficiaries, it is yet to be
seen whether the ICJ regards this article as a statement of customary
international law and gives locus standi to indirectly injured States.

Locus standi is also problematic even for directly injured
States. Remember that in Massachusetts v. EPA four judges (against

! (Ethiopia v. South Africa; Liberia v. South Africa), 1966 IC.J Reports 6.

2 Article 48 (Invocation of responsibility by a State other than an injured
State) 1. Any State other than an injured State is entitled to invoke the
responsibility of another State in accordance with paragraph 2 if: (a) the
obligation breached is owed to a group of States including that State, and is
established for the protection of a collective interest of the group; or (b) the
obligation breached is owed to the international community as a whole. 2.
Any State entitled to invoke responsibility under paragraph 1 may claim from
the responsible State:(a) cessation of the internationally wrongful act, and
assurances and guarantees of non-repetition in accordance with article 30; and
(b) performance of the obligation of reparation in accordance with the
preceding articles, in the interest of the injured State or of the beneficiaries of
the obligation breached. 3. The requirements for the invocation of
responsibility by an injured State under articles 43, 44 and 45 apply to an
invocation of responsibility by a State entitled to do so under paragraph 1.
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five judges’ majority opinion) of the US Supreme Court, dissatisfied
with all the three requirements of i) injury in fact (particular and
actual or imminent injury); ii) causation and iii) redressability,
denied locus standi of a US State (Massachusetts).* No one can
easily tell how the ICJ’s final decision will be on this matter.

4) Substance: Hardships in Proving Violation of the No-Harm
Principle

a) Causal Link between a Certain State’s Emissions and the
Damage

The no-harm principle is now firmly established under
customary international law, as stated in the 1996 Nuclear Weapons
opinion (UNGA opinion)** and the 1997 Gabcikovo judgment® of
the ICJ, and is regarded as one of the basic principles regulating
climate change activities, as reflected in the preamble (para. 8) of
the UNFCCC. When the ICJ was asked by Argentina to apply this
principle (as materialized in the 1975 Statute of the River Uruguay)
in the Pulp Mills case, it required a clear evidence on the causal link
between the construction of the pulp mills in Uruguay and the
damage alleged by Argentina,*® just as the 1941 Trail Smelter

# See Dissenting Opinion of Roberts, C. J., 549 US 540-546.

* Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion,
1996 ICJ Reports 226 at 241-242, para. 29.

¥ Gabéikovo-Nagymaros Project (Hungary/Slovakia), Judgment, 1997 ICJ
Reports 7 at 41, para. 53.

* Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment,
paras 250, 254, 257, 259, 262, 264.
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arbitration (final award) required ‘clear and convincing evidence’.*’
The precautionary approach did now allow the ICJ to shift the
burden of proof.* While it might be easily argued that global
warming causes the sea level rise in general, it would be extremely
difficult to argue that a certain State’s emissions have caused the sea
level rise detrimental to another particular State.

b) Lack of Due Diligence

Another obstacle is to prove the lack of due diligence of the
source State. Although not being obliged by the Kyoto Protocol,
China and the United States might argue that they have paid due
attention to GHG reduction by themselves as far as they can.
Especially China would demand lower due diligence standards for
developing countries to be applied. Since the international
minimum due diligence standards for climate change activities are
not clear, the application of domestic due diligence standards could
hardly be criticized.

After all, the ICJ’s contentious proceedings are not suitable for
dealing with GHG emissions disputes. Then how about unilateral

73 RIAA 1965: ‘[Ulnder the principles of international law, as well as of
the law of the United States, no State has the right to use or permit the use of
its territory in such a manner as to cause injury by fumes in or to the territory
of another or the properties or persons therein, when the case is of serious
consequence and the injury is established by clear and convincing evidence.’

® ICJ Pulp Mills judgment, para. 164: ‘Regarding the arguments put
forward by Argentina on the reversal of the burden of proof and on the
existence, vis-a-vis each Party, of an equal onus to prove under the 1975
Statute, the Court considers that while a precautionary approach may be
relevant in the interpretation and application of the provisions of the Statute, it
does not follow that it operates as a reversal of the burden of proof.’
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measures disputes? We will see this by taking, for example, the
aviation-related EU-ETS dispute before the ECJ.

B. Unilateral Measures Disputes: Relatively Easy
1) Case Study: Aviation-Related EU-ETS Dispute before the ECJ
a) Facts and International Legal Issues

The EU-ETS, which was introduced in 2003 in order to fulfil
the EU’s obligation to reduce GHGs under the Kyoto Protocol, was
decided in 2008 by Directive 2008/101/EC* to cover aviation as
from 1 January 2012. This was opposed by several airlines and
airline associations whose headquarters were in the United States or
Canada. They challenged in the High Court of Justice of England
and Wales the measures taken by the United Kingdom (UK) to
implement Directive 2008/101. They submitted that by including
international aviation - and transatlantic aviation in particular - in
the EU-ETS, the EU was in breach of a number of principles of
customary international law and of various international agreements.
The ECJ was asked to give a preliminary ruling on the validity of
Directive 2008/101.%° The asked questions were as follows.

¥ Directive 2008/101/EC of the European Parliament and of the Council of
19 November 2008 amending Directive 2003/87/EC so as to include aviation
activities in the scheme for greenhouse gas emission allowance trading within
the Community ([2009] 8 O.J. L 3).

%0 See paras 1-4 of Opinion of Advocate General Kokott delivered on 6
October 2011 in Case C-366/10 The Air Transport Association of America and
Others, available at <http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=
en&alljur=alljur&jurcdj=jurcdj&jurtpi=jurtpi&jurtfp=jurtfp&numaff=366/10
&nomusuel=&docnodecision=docnodecision&allcommjo=allcommjo&affint
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D Are any or all of the following rules of international law
capable of being relied upon in this case to challenge the validity of
Directive 2003/87/EC°' as amended by Directive 2008/101/EC so
as to include aviation activities within the EU-ETS (together the
‘Amended Directive’):

1) the principle of customary international law that each State
has complete and exclusive sovereignty over its air space;

i1) the principle of customary international law that no State
may validly purport to subject any part of the high seas to its
sovereignty;

ii1) the principle of customary international law of freedom to
fly over the high seas;

1v) the principle of customary international law (the existence
of which is not accepted by the Defendant) that aircraft overflying
the high seas are subject to the exclusive jurisdiction of the country
in which they are registered, save as expressly provided for by
international treaty;

v) the Chicago Convention™® (in particular Articles 1, 11, 12,

=affint&affclose=affclose&alldocrec=alldocrec&docdecision=docdecision&d
ocor=docor&docav=docav&docsom=docsom&docinf=docinf&alldocnorec=al
ldocnorec&docnoor=docnoor&docppoag=docppoag&radtypeord=on&newfor
m=newform&docj=docj&docop=docop&docnoj=docnoj&typeord=ALL&do
maine=&mots=&resmax=100&Submit=Rechercher.>

! Directive 2003/87/EC of the European Parliament and of the Council of
13 October 2003 establishing a scheme for greenhouse gas emission
allowance trading within the Community and amending Council Directive
96/61/EC ([2003] 275 O.J. L 32).

2 Convention on International Civil Aviation (Chicago, 7 December 1944),
available at <http://www.icao.int/icaonet/dcs/7300.html.>  Article 1
(Sovereignty): ‘The contracting States recognize that every State has
complete and exclusive sovereignty over the airspace above its territory.’;
Article 11 (Applicability of Air Regulations): ‘Subject to the provisions of
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this Convention, the laws and regulations of a contracting State relating to the
admission to or departure from its territory of aircraft engaged in international
air navigation, or to the operation and navigation of such aircraft while within
its territory, shall be applied to the aircraft of all contracting States without
distinction as to nationality, and shall be complied with by such aircraft upon
entering or departing from or while within the territory of that State.’; Article
12 (Rules of the Air): ‘Each contracting State undertakes to adopt measures
to insure that every aircraft flying over or maneuvering within its territory and
that every aircraft carrying its nationality mark, wherever such aircraft may be,
shall comply with the rules and regulations relating to the flight and maneuver
of aircraft there in force. Each contracting State undertakes to keep its own
regulations in these respects uniform, to the greatest possible extent, with
those established from time to time under this Convention. Over the high seas,
the rules in force shall be those established under this Convention. Each
contracting State undertakes to insure the prosecution of all persons violating
the regulations applicable.”; Article 15 (Airport and Similar Charges):
‘Every airport in a contracting State which is open to public use by its national
aircraft shall likewise, subject to the provisions of Article 68, be open under
uniform conditions to the aircraft of all the other contracting States. The like
uniform conditions shall apply to the use, by aircraft of every contracting
State, of all air navigation facilities, including radio and meteorological
services, which may be provided for public use for the safety and expedition
of air navigation. Any charges that may be imposed or permitted to be
imposed by a contracting State for the use of such airports and air navigation
facilities by the aircraft of any other contracting State shall not be higher, (a)
As to aircraft not engaged in scheduled international air services, than those
that would be paid by its national aircraft of the same class engaged in similar
operations, and (b) As to aircraft engaged in scheduled international air
services, than those that would be paid by its national aircraft engaged in
similar international air services. All such charges shall be published and
communicated to the International Civil Aviation Organization: provided that,
upon representation by an interested contracting State, the charges imposed
for the use of airports and other facilities shall be subject to review by the
Council, which shall report and make recommendations thereon for the
consideration of the State or States concerned. No fees, dues or other charges
shall be imposed by any contracting State in respect solely of the right of
transit over or entry into or exit from its territory of any aircraft of a
contracting State or persons or property thereon.’; Article 24 (Customs
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15 and 24);
vi) the Open Skies Agreement™ (in particular Articles 7,

Duty): ‘(a) Aircraft on a flight to, from, or across the territory of another
contracting State shall be admitted temporarily free of duty, subject to the
customs regulations of the State. Fuel, lubricating oils, spare parts, regular
equipment and aircraft stores on board an aircraft of a contracting State, on
arrival in the territory of another contracting State and retained on board on
leaving the territory of that State shall be exempt from customs duty,
inspection fees or similar national or local duties and charges. This exemption
shall not apply to any quantities or articles unloaded, except in accordance
with the customs regulations of the State, which may require that they shall be
kept under customs supervision. (b) Spare parts and equipment imported into
the territory of a contracting State for incorporation in or use on an aircraft of
another contracting State engaged in international air navigation shall be
admitted free of customs duty, subject to compliance with the regulations of
the State concerned, which may provide that the articles shall be kept under
customs supervision and control.’

3 The Air Transport Agreement between the European Community and its
Member States, of the one part, and the United States of America, of the other
part, (‘Open Skies Agreement’) was signed in April 2007 and amended in
several respects by a Protocol of 24 June 2010 (‘2010 Amending Protocol”).
In its original version the Open Skies Agreement was provisionally applied
from 30 March 2008; as amended by the 2010 Amending Protocol it has been
provisionally applied since 24 June 2010. Kokott opinion, para. 16. The
original text of the Agreement (30 April 2007, Washington D.C.) is available
at <http://www.state.gov/documents/organization/114872.pdf.> Article 7
(Application of Laws): ‘1. The laws and regulations of a Party relating to the
admission to or departure from its territory of aircraft engaged in international
air navigation, or to the operation and navigation of such aircraft while within
its territory, shall be applied to the aircraft utilised by the airlines of the other
Party, and shall be complied with by such aircraft upon entering or departing
from or while within the territory of the first Party. 2. While entering, within,
or leaving the territory of one Party, the laws and regulations applicable within
that territory relating to the admission to or departure from its territory of
passengers, crew or cargo on aircraft (including regulations relating to entry,
clearance, immigration, passports, customs and quarantine or, in the case of
mail, postal regulations) shall be complied with by, or on behalf of, such
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11(2)(c) and 15(3));

vii) the Kyoto Protocol (in particular, Article 2(2))?**

To the extent that question 1 may be answered in the
affirmative:

@ Is the Amended Directive invalid, if and in so far as it
applies the EU-ETS to those parts of flights (either generally or by
aircraft registered in third countries) which take place outside the
airspace of EU Member States, as contravening one or more of the

passengers, crew or cargo of the other Party’s airlines.’; Article 11 (Customs
Duties and Charges): ‘1. On arriving in the territory of one Party, aircraft
operated in international air transportation by the airlines of the other Party . . .
shall be exempt, on the basis of reciprocity, from all import restrictions,
property taxes and capital levies, customs duties, excise taxes, and similar fees
and charges that are (a) imposed by the national authorities or the European
Community, and (b) not based on the cost of services provided, provided that
such equipment and supplies remain on board the aircraft. 2. There shall also
be exempt, on the basis of reciprocity, from the taxes, levies, duties, fees and
charges referred to in paragraph 1 of this Article, with the exception of
charges based on the cost of the service provided: . . . (c¢) fuel, lubricants and
consumable technical supplies introduced into or supplied in the territory of a
Party for use in an aircraft of an airline of the other Party engaged in
international air transportation, even when these supplies are to be used on a
part of the journey performed over the territory of the Party in which they are
taken on board’; Article 15 (Environment) - as amended by the 2010
Amending Protocol-: ‘3. When environmental measures are established, the
aviation environmental standards adopted by the International Civil Aviation
Organisation in annexes to the Convention shall be followed except where
differences have been filed. The Parties shall apply any environmental
measures affecting air services under this Agreement in accordance with
Article 2 and Article 3(4) of this Agreement.

> Article 2(2) of the Kyoto Protocol: ‘The Parties included in Annex I
shall pursue limitation or reduction of emissions of greenhouse gases not
controlled by the Montreal Protocol from aviation and marine bunker fuels,
working through the International Civil Aviation Organisation and the
International Maritime Organisation, respectively.’
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principles of customary international law asserted above?

@ Is the Amended Directive invalid, if and in so far as it
applies the EU-ETS to those parts of flights (either generally or by
aircraft registered in third countries) which take place outside the
airspace of EU Member States:

1) as contravening Articles 1, 11 and/or 12 of the Chicago
Convention;

i1) as contravening Article 7 of the Open Skies Agreement?

@ 1Is the Amended Directive invalid, in so far as it applies the
EU-ETS to aviation activities:

1) as contravening Article 2(2) of the Kyoto Protocol and
Article 15(3) of the Open Skies Agreement;

i1) as contravening Article 15 of the Chicago Convention, on
its own or in conjunction with Articles 3(4) and 15(3) of the Open
Skies Agreement;

iii) as contravening Article 24 of the Chicago Convention, on
its own or in conjunction with Article 11(2)(c) of the Open Skies
Agreement?°°

Apart from international law’s direct effect (allowing
international law to be relied upon as a benchmark against which

> Article 3 (Grant of Rights’) of the Open Skies Agreement: ‘4. Each
Party shall allow each airline to determine the frequency and capacity of the
international air transportation it offers based upon commercial considerations
in the marketplace. Consistent with this right, neither Party shall unilaterally
limit the volume of traffic, frequency or regularity of service, or the aircraft
type or types operated by the airlines of the other Party, nor shall it require the
filing of schedules, programs for charter flights, or operational plans by
airlines of the other Party, except as may be required for customs, technical,
operational, or environmental (consistent with Article 15) reasons under
uniform conditions consistent with Article 15 of the Convention.’

%6 Kokott opinion, para. 38.
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the validity of EU acts can be reviewed in legal proceedings
brought by individuals), the asked questions concerned the EU
unilateral measures’ legality under customary international law (i.e.
territorial sovereignty and the freedom of the high seas) and
international treaties (i.e. the Chicago Convention, the Open Skies
Agreement and the Kyoto Protocol).

b) Advocate General Kokott Opinion Delivered on 6 October
2011

In the ECJ proceedings, an advocate general’s opinion is not
binding but is highly respected and in many cases followed by the
ECJ. In this case, Advocate General Kokott, while denying the
direct effect of the invoked treaties and customary international law
except for Article 7 and the second sentence of Article 15(3) of the
Open Skies Agreement,”’ admitted the EU measures’ compatibility
with international law for the following reasons.

As regards Question 2 concerning the compatibility with
customary international law.

Question 2 (Regarding territorial sovereignty and the
freedom of the high seas)

There is no breach, since the EU measures have no
extra-territorial effect,”® have an adequate territorial link,”’ and

°7 See id., para. 138.

% Although account is taken of events that take place over the high seas or
on the territory of third countries, there is no concrete rule regarding their
conduct within airspace outside the EU. See id., para. 147. It is by no means
unusual for a State or an international organisation also to take into account in
the exercise of its sovereignty circumstances that occur or have occurred
outside its territorial jurisdiction, as are the cases with income tax law,
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have no adverse effect on the sovereignty of third countries.*

As regards Questions 3 and 4 concerning the compatibility
with international treaties.

Question 3 (Regarding the taking into account of parts of
flights outside EU airspace)

(DChicago Convention. No breach of Article 1 (Sovereignty),
since Directive 2008/101 does not contain any extraterritorial
provisions and does not infringe the sovereign rights of third
countries. ® No breach of Article 11 (Applicability of Air

anti-trust law and merger control. In one fisheries case, the ECJ even ruled
that fish caught in the high seas could be confiscated as soon as the vessel
concerned, flying the flag of a third country, reached a port within the EU. See
id., para. 148.

* In general, the EU may require all undertakings wishing to provide
services within its territory to comply with certain standards laid down by EU
law. See id., para. 152. The territoriality principle does not prevent account
also being taken in the application of the EU-ETS of parts of flights that take
place outside the EU territory. Such an approach reflects the nature as well as
the spirit and purpose of environmental protection and climate change
measures. See id., para. 154. If it is permissible under the territoriality
principle for fish caught outside the EU to be confiscated from a vessel sailing
under the flag of a third country whilst at a port within the EU, there cannot be
any prohibition against exhaust gases from an aircraft emitted outside the
airspace of the EU being taken into account on its departure from or arrival at
an aerodrome within the EU for the purposes of calculating the emission
allowances to be surrendered. See id., para. 155.

% Double regulation is accepted under customary international law, just as
the widespread phenomenon of double taxation. See id., para. 158. Even
though customary international law does not impose any obligation to avoid
double inclusion of a single flight in two different emissions trading schemes,
the EU legislature expressly mentioned its willingness in that respect in
Directive 2008/101 and also included a specific saving clause. See id., para.
159.

81 See id., para. 165.
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Regulations), since the EU measures have neither discrimination®
nor rules to be observed during parts of flights outside the EU
territory.”> No breach of Article 12 (Rules of the Air), since no such
rules of the air are to be found in Directive 2003/87 as amended by
Directive 2008/101, since the EU-ETS does not require airlines and
the aircraft operated by them to adhere to any particular flight path,
specific speed limits, or limits on fuel consumption and exhaust
gases,™
the dropping or spraying of substances as prescribed in section 3.1.4

and since the EU-ETS is in no way comparable to a rule on

of Annex 2 to the Chicago Convention.* (@ Open Skies
Agreement. No breach of Article 7 (Application of Laws), since
this provision is largely identical to Article 11 of the Chicago
Convention.®

Question 4(a) (Regarding the EU unilateral action outside
the ICAO framework)

(DKyoto Protocol. No breach of Article 2(2), since the
limitation and reduction of GHGs from aviation is not the exclusive
competence of the ICAQ, as is clear both from the wording of that
provision and from its context and aims.®” (2 Open Skies
Agreement. No breach of Article 15(3) (Environment), since there
is neither ICAO environmental standards to the contrary as
mentioned in the first sentence thereof,”® nor breach of the principle

82 See id., para. 167.
% See id., para. 168.
 See id., para. 169.
% See id., para. 170.
5 See id., para. 173.
57 See id., para. 176.
8 See id., para. 190.
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of non-discrimination as prescribed in the second sentence thereof,*
nor prohibition against acting alone outside the ICAO framework as
might be implied by that provision’s reference to Article 3(4) of the
Open Skies Agreement referring to Article 15 of the Chicago
Convention.”

Question 4(b) (Regarding the prohibition of charges on
entry or exit)

Even if the final sentence of Article 15 of the Chicago
Convention could be construed as a wider prohibition of certain fees
and charges, the EU-ETS is a market-based measure and therefore
no fees or other charges are being exacted of airlines.”’

Question 4(c) (Regarding the prohibition of taxes and
duties on fuel in international aviation activities)

Although Article 24(a) of the Chicago Convention and Article
11(2)(c) of the Open Skies Agreement prescribe the prohibition of

% See id., para. 201.

0 <After all, Article 15 of the Chicago Convention can play a role in the
context of Article 3(4) in conjunction with Article 15(3) of the Open Skies
Agreement only in so far as one Contracting Party unilaterally limits the
volume of traffic, frequency or regularity of service, or the aircraft type
operated, or requires the filing of schedules, programs for charter flights, or
operational plans by airlines for environmental reasons. In such instances
Article 3(4) of the Open Skies Agreement provides for “uniform conditions
consistent with Article 15 of the [Chicago] Convention”; it therefore merely
gives expression to the prohibition of discrimination, which — as just observed
— is not contravened by Directive2008/101.” Id., para. 205.

' See id., paras 213-215. ‘It is apparent from Article 15(7) of the Open
Skies Agreement, as amended by the 2010 Amending Protocol, that the Parties
to the Open Skies Agreement are also assuming that market-based measures
are permissible in principle. This new provision would make no sense if the
Contracting Parties considered such measures to be contrary to Article 15 of
the Chicago Convention, to which the Open Skies Agreement is known to
refer.” Id., para. 220.



248  HEBEEGEET BB B 10/.9 No.3

taxes and duties, the EU-ETS is neither tax,”” nor excise duties on
fuel,” nor customs duties on fuel.”*

It is clear from the above that the solution of this dispute
requires not only profound understanding of the basic structure of
international law but also detailed knowledge and technical
interpretation of international treaties, which task might go beyond
EU law specialists’ capacity. If the ECJ follows her opinion and
judges the EU measures to be compatible with international law,
there is much possibility that the United States and Canada (and
other non-EU countries) do not accept the ECJ decision and bring

> “The EU emissions trading scheme cannot be considered a tax for the
same reasons as it is not to be classed as a charge.’ /d., para. 227.

3 It should be noted with regard to the substance of the provisions at issue
that Article 11 of the Open Skies Agreement and Article 24(a) of the Chicago
Convention relate to the quantity of fuel on board an aircraft or supplied to
such aircraft, that is its firel stocks. The EU emissions trading scheme, on the
other hand, is based on the quantity of fuel actually used by the aircraft during
a specific flight. An aircraft’s fuel stocks, with which the Open Skies
Agreement and the Chicago Convention are concerned, do not as such permit
any direct inferences to be drawn as to the actual emission of greenhouse
gases by that aircraft for a particular flight. Emission allowances do not have
to be surrendered because an aircraft has or takes fuel on board but because it
produces greenhouse gas emissions by burning that fuel during a flight.” /d.,
para. 230.

™ “Nor, I would add just for the sake of completeness, is it the case that any
customs duties are levied on fuel as a result of the EU emissions trading
scheme, since customs duties are charges to which goods are subject by virtue
of the fact that they cross a border, that is on importation or exportation.
Emission allowances, on the other hand, do not have to be surrendered
because fuel is taken across customs borders; they arise as a result of the
emission of greenhouse gases in the course of a particular flight. Emission
allowances have to be surrendered even in respect of flights within the
European Union during which no customs borders are crossed at all.” /d., para.
235.
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the matter to other international fora.
2) A Possible Scenario before the ICJ

A few days before the delivery of Advocate General Kokott
opinion, a joint declaration criticising the EU measures was issued
by 26 non-EU member States of the ICAO including the United
States, China, Russia, India, Brazil, Nigeria, Qatar and the United
Arab Emirates. India and Russia are said to be preparing for
retaliation, while China is reported to have already implemented
retaliation by blocking Hong Kong Airlines’ order for an Airbus
A380.” Since the EU measures’ compatibility with WTO rules is
also questioned,’® the matter might be brought before the WTO
judiciary. However, the WTO judiciary has no power — although it
shall take into account ‘any relevant rules of international law
applicable in the relations between the parties’ (Article 31(3)(c) of
the Vienna Convention on the Law of Treaties) — to make a
decision on the EU measures’ compatibility with customary
international law as well as other treaties (i.e. the Chicago
Convention, the Open Skies Agreement and the Kyoto Protocol). So

7 “India, Russia Threaten to Retaliate against EU ETS’, Aviation Week, 3
October 2011, available at <http://www.aviationweek.com/aw/generic/story
generic.jsp?topicName=india&id=news/awx/2011/10/03/awx_10 03 2011 p
0-377308.xml&headline=India,%20Russia%20Threaten%20To%20Retaliate
%20Against%20EU%20ETS.>

* “The non-EU countries expressed concerns about EU-ETS measures
violating the Chicago Convention governing international aviation and also
provisions of the WTO?’, in an article entitled ‘India, 25 countries oppose EU
plan on emission trading’, Press Trust of India (New Delhi, 30 September
2011), available at <http://www.business-standard.com/elections/news/india-
25-countries-oppose-eu-planemission-trading/147988/on.>
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these issues have to be dealt with by other international judiciaries.
As the interruption of aviation causes a huge economic loss to both
Parties, it is likely that the EU States and non-EU States agree to
submit the dispute to arbitration, like the 1978 US-France aviation
arbitration,”” or to the ICJ by compromis application. Moreover, if
the ICAO Council seizes the dispute on the interpretation of the
Chicago Convention and gives a ruling thereto, an appeal can be
made either to arbitration or to the ICJ’®, the latter of which can be
chosen where the disputing States are the Parties to the ICJ (or
PCl1J) Statute irrespective of their acceptance of the ICJ’s
compulsory jurisdiction under the optional clause.” Therefore, the
United States can sue the EU States (or the EU States vice versa)
before the ICJ, as India sued Pakistan in the 1972 ICAO Council s
Appeal case.*® In any case, there is much possibility of litigating

" See Lori Fisler Damrosch, ‘Retaliation or Arbitration - or Both? The
1978 United States-France Aviation Dispute’, 74 American Journal of
International Law 785 (1980).

8 See Article 84 (Settlement of Disputes) of the Chicago Convention: ‘If
any disagreement between two or more contracting States relating to the
interpretation or application of this Convention and its Annexes cannot be
settled by negotiation, it shall, on the application of any State concerned in the
disagreement, be decided by the Council. . . . Any contracting State may,
subject to Article 85, appeal from the decision of the Council to an ad hoc
arbitral tribunal agreed upon with the other parties to the dispute or to the
Permanent Court of International Justice. . . .’

7 See Article 85 (Arbitration Procedure) of the Chicago Convention: ‘If
any contracting State party to a dispute in which the decision of the Council is
under appeal has not accepted the Statute of the Permanent Court of
International Justice and the contracting States parties to the dispute cannot
agree on the choice of the arbitral tribunal, each of the contracting States
parties to the dispute shall name a single arbitrator who shall name an
umpire. . . .’

%" Appeal Relating to the Jurisdiction of the ICAO Council (India v.



September/ 2012 The Possibility of Climate Change Litigation before the ICJ] 257

the EU measures (and retaliation measures thereto) before the ICJ.

II1. ICJ Adyvisory Proceedings: Much Promising as Seen from
the Precedents

The above examinations show that the ICJ contentious
proceedings do not have a bright future as regards GHG emissions
disputes, whereas they have much hope with regard to unilateral
measures disputes. Then how about its advisory proceedings? I
will show their usefulness for both disputes by drawing some
lessons from the precedents of advisory opinions of the ICJ and the
ITLOS.

First, we look at the 1996 ICJ Nuclear Weapons opinions, only
environment-related opinions in the ICJ history. The asked
questions were:

‘In view of the health and environmental effects, would the use
of nuclear weapons by a State in war or other armed conflict be a
breach of its obligations under international law including the WHO
Constitution?” (WHO Opinion);*’

‘Is the threat or use of nuclear weapons in any circumstance
permitted under international law ?° (UNGA opinion).*

A. 1996 I1CJ Nuclear Weapons Opinions

1) WHO Opinion: A Jurisdictional Hurdle of ‘Speciality’

Pakistan), Judgment, /972 ICJ Reports 46 at 50, para. 9. Reference to the
PCIJ in a certain treaty shall be regarded as that to the ICJ. See id., at 53, para.
15. See also Article 37 of the ICJ Statute.

811996 ICJ Reports 68, para. 1.

82 Id., at 228, para. 1.
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Clarified

Although both the WHO General Assembly and the UNGA
asked the ICJ for advisory opinions on nuclear weapons, the ICJ
dismissed the WHO’s request by finding lack of jurisdiction. The
main reason was that:

[T]he question raised in the request for an advisory opinion
submitted to it by the WHO does not arise ‘within the scope of [the]
activities’ of that Organization as defined by its Constitution.®

The ICJ reached this conclusion based, on the one hand, on the
distinction between the effects of the use of nuclear weapons on
health and the legality of the use of such weapons® and, on the
other hand, on the ‘principle of speciality’,*> as well as on the
distribution of powers between the UN and the specialized
agencies.*® Therefore in order to seize the ICJ for a climate opinion,
a specialized agency has to show that the legal consequences of
climate change affect the manner of its activities in its special field,
and that the ‘principle of speciality’ and the distribution of powers
between the UN and the specialized agencies are not encroached by
asking climate change questions.

2) UNGA Opinion: ‘Political Question’ Doctrine Rejected
In the UNGA opinion the ICJ rejected”’ in the jurisdiction

% Id., at 81, para. 26.

% Id., at 76-77, paras 21-22.

8 1d., at 79, para. 25.

8 Id., at 80, para. 26: ‘[TJhe WHO Constitution can only be interpreted, as
far as the powers conferred upon that Organization are concerned, by taking
due account not only of the general principle of speciality, but also of the
logic of the overall system contemplated by the Charter.’

87 Only Judge Oda was against.
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phase the argument of the question’s political nature and political
motives,* and in the admissibility (judicial discretion) phase the
objection fearful of the ICJ’s possible law-making.® The ICJ
moreover declared unanimously the existence of the obligation to
pursue and to conclude nuclear disarmament negotiations. *°
Therefore, this precedent is a good blessing for environmentalist
groups and small island nations that would goad countries to ask the
ICJ for a climate opinion in order to break the stalemate of climate
change negotiations.

B. 2011 ITLOS Seabed Disputes Chamber Sponsoring States
Opinion

8 Id., at 234, para. 13: ‘The fact that this question also has political aspects,
as, in the nature of things, is the case with so many questions which arise in
international life, does not suffice to deprive it of its character as a “legal
question” and to “deprive the Court of a competence expressly conferred on it
by its Statute” . . . . Whatever its political aspects, the Court cannot refuse to
admit the legal character of a question which invites it to discharge an
essentially judicial task, namely, an assessment of the legality of the possible
conduct of States with regard to the obligations imposed upon them by
international law. . . . The Court moreover considers that the political nature
of the motives which may be said to have inspired the request and the political
implications that the opinion given might have are of no relevance in the
establishment of its jurisdiction to give such an opinion.’

% Id., at 237, para. 18: ‘The contention that the giving of an answer to the
question posed would require the Court to legislate is based on a supposition
that the present corpus juris is devoid of relevant rules in this matter. The
Court could not accede to this argument; it states the existing law and does not
legislate. This is so even if, in stating and applying the law, the Court
necessarily has to specify its scope and sometimes note its general trend.’

% Sub-paragraph F of the dispositif: ‘There exists an obligation to pursue
in good faith and bring to a conclusion negotiations leading to nuclear
disarmament in all its aspects under strict and effective international control.’
Id., at 267, para. 105.
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The 2011 ITLOS Seabed Disputes Chamber Sponsoring States
opinion’' has been the only advisory opinion so far rendered in the
ITLOS history. Interestingly, it directly concerns environmental
issues, and gives many suggestions for ICJ advisory opinions. In
this opinion, the Chamber was asked to answer the following
questions:

1. What are the legal responsibilities and obligations of States
Parties to the Convention [the UN Convention on the Law of the
Sea (UNCLOS)] with respect to the sponsorship of activities in the
Area in accordance with the Convention, in particular Part XI, and
the 1994 Agreement relating to the Implementation of Part XI of the
United Nations Convention on the Law of the Sea of 10 December
19827

2. What is the extent of liability of a State Party for any failure
to comply with the provisions of the Convention, in particular Part
XI, and the 1994 Agreement, by an entity whom it has sponsored
under Article 153, paragraph 2 (b), of the Convention?

3. What are the necessary and appropriate measures that a
sponsoring State must take in order to fulfil its responsibility under
the Convention, in particular Article 139 and Annex III, and the
1994 Agreement?’

1) Due Diligence, Liability and Appropriate Measures Detailed

As regards the first question, the ITLOS Chamber found
sponsoring States’ legal obligations to be not only the due diligence
‘obligation to ensure’ compliance by the sponsored contractor’ (i.e.
the no-harm principle) but also sponsoring States’ ‘direct

o' Supran. 33.
%2 Sponsoring States opinion, para. 1.
% Id., para. 109.
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obligations’ including: the obligation to assist the International
Seabed Authority (the Authority) in the exercise of control over
activities in the Area; the obligation to apply a precautionary
approach; the obligation to apply best environmental practices;
the obligation to take measures to ensure the provision of
guarantees in the event of an emergency order by the Authority for
protection of the marine environment; the obligation to ensure the
availability of recourse for compensation in respect of damage
caused by pollution; and the obligation to conduct environmental
impact assessments.” Compliance with these direct obligations
can also be seen as a relevant factor in meeting the due diligence
‘obligation to ensure’.”’

With regard to the second question, the ITLOS Chamber found
the followings: (Dthe liability of sponsoring States arises from their
failure to carry out their own responsibilities (the due diligence
obligation) and is triggered by the damage caused by sponsored
contractors; @there must be a causal link between the sponsoring
State’s failure and the damage, and such a link cannot be
presumed;”® @No residual liability is incumbent on the sponsoring
State that has fulfilled its due diligence obligation, although
establishment of a trust fund is desirable.”’

In respect of the third question, the ITLOS Chamber’s view
was that the appropriate measures are reasonable and non-arbitrary
legislative and administrative measures to be carried out in good
faith.”® Contractual arrangements alone are insufficient.”

% Id., para. 122.

% Id., para. 123.

% Id., paras 184 and 189.

7 Id., paras 204-205 and 209.
% Id., paras 218 and 230.
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2) The Function and Limit of the Precautionary Approach
Elucidated

According the ITLOS Chamber, the precautionary approach is
an integral part of the general obligation of due diligence of
sponsoring States. It stated:

The due diligence obligation of the sponsoring States requires
them to take all appropriate measures to prevent damage that might
result from the activities of contractors that they sponsor. This
obligation applies in situations where scientific evidence concerning
the scope and potential negative impact of the activity in question is
insufficient but where there are plausible indications of potential
risks. A sponsoring State would not meet its obligation of due
diligence if it disregarded those risks. Such disregard would amount
to a failure to comply with the precautionary approach. '*°

Therefore, the ITLOS Chamber sees the precautionary
approach as making the due diligence obligation stricter, although
the precautionary approach has the limit that it shall be applied by
States ‘according to their capabilities’, as prescribed in Principle 15
of the Rio Declaration. In this context, the ITLOS Chamber added:

It follows that the requirements for complying with the
obligation to apply the precautionary approach may be stricter for
the developed than for the developing sponsoring States. The
reference to different capabilities in the Rio Declaration does not,
however, apply to the obligation to follow ‘best environmental

practices’ . ... '

% Id., para. 226.
1" 14, para. 131.
11 1d., para. 161.
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It remains to be seen, however, whether the ‘best environmental
practice’ (BET) is, unlike the precautionary approach and the ‘best
available technique’ (BAT),'** free of capability considerations, as
stated above by the ITLOS Chamber.

C. Possible Scenarios of ICJ Advisory Proceedings

1) Likely WHO Request: In a GHG Emissions Dispute

The ITLOS Chamber opinion amply demonstrates that a
specialized agency can request, in an GHG emissions dispute, an
ICJ advisory opinion on legal obligations, appropriate measures,
and the extent of responsibility and liability of GHG emitting
Member States. One of the possible specialized agencies capable of
doing the request will be the WHO. The WHO issued in 2009 a
report entitled ‘Protecting Health from Climate Change: Connecting
Science, Policy and People’, ' and emphasized the close
connection between climate change and health problems. Of course
the WHO has to show that the legal consequences of climate change
affect the manner of its health activities, and that the ‘principle of
speciality’ and the distribution of powers between the UN and the
WHO are not encroached by asking climate change questions, as
the WHO nuclear weapons opinion suggests. I think this is possible
for the WHO, and, in light of the questions asked for the ITLOS
Chamber opinion, the possible questions to be asked could be as
follows.

(D What are the legal obligations of the WHO Member States

12 See id., para. 136.
195 Available at <http://whqlibdoc.who.int/publications/2009/9789241598
880 eng.pdf.>
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with respect to the health and environmental harm caused by
climate change?

(2 What are the necessary and appropriate measures that the
WHO Member States must take in order to fulfil the above
obligations?

(@ What are the legal consequences of the WHO Member
States’ failure to implement the above obligations and measures?

@ Whether and to what extent are the WHO Member States
liable, notwithstanding their full implementation of the above
obligations and measures, for the health and environmental harm
caused by climate change?

It can be specified that the answers shall be given in light of
the WHO Constitution and international law including the
principles of (inter-generational and intra-generational) equity,
common but differentiated responsibilities (and capabilities), the
precautionary approach and sustainable development. The hurdle of
the principle of ‘speciality’ could be circumvented by pressing the
UNGA to ask the ICJ similar questions, as was the case with the
UNGA nuclear weapons opinion.

2) Likely ICAO Request: In a Unilateral Measures Dispute

The aviation-related EU-ETS dispute, a typical unilateral
measures dispute, could be brought to the ICJ advisory
proceedings by the ICAO. Since this dispute concerns all ICAO
Member States, and since ‘[n]Jo member of the [ICAO] Council
shall vote in the consideration by the Council of any dispute to
which it is a party’,'® it might be better to ask for an ICJ opinion

than to submit the dispute to the ICAO Council. The questions to be

1% Article 84 of the Chicago Convention.
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asked before the ICJ could be similar - except for those related to
the direct effect of international law - to those asked before the ECJ.
The ICJ, as a highly authoritative judicial body specialized in public
international law, is expected to present persuasive arguments on
this dispute.

IV. Conclusions: A Future Outlook on ICJ Climate Change
Litigation and Taiwan

In the end, the above examinations lead to the following
conclusions. Although the ICJ contentious proceedings are not
suitable for GHG emissions disputes, they are more useful for
unilateral measures disputes. The ICJ advisory proceedings would
well be utilized for both categories of disputes.

In light of Taiwan’s unique status under international law and
its delicately balanced position to both China and the United States -
the two top GHG emitting States-, it might be difficult for Taiwan to
press these States to reduce GHGs in the post-Kyoto Protocol
negotiations. However, in the ICJ advisory proceedings litigation
can be made without naming particular States, which would be
more acceptable to Taiwan.

Currently South East Asian countries such as Thailand and
Bangladesh have suffered severe flood damage having been caused,
most likely, by climate change.'” T hope Taiwanese diplomats, as
representatives of world citizens responsible for present and future

195 See the 2010 World Bank Report ‘Climate Risks and Adaptation in
Asian Coastal Megacities’, available at <http:/siteresources.worldbank.org/
EASTASIAPACIFICEXT/Resources/226300-1287600424406/coastal_megaci
ties_fullreport.pdf.>
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generations of the Asia and the world, will seriously tackle climate
change issues, not only within the framework of the UNFCCC but
also before the ICJ, especially by using its advisory proceedings
possible to be triggered by the WHO and the ICAO, in whose
activities Taiwan is seeking its meaningful participation.
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ACUERDO ENTRE
EL GOBIERNO DE LA REPUBLICA DE CHINA
(TAIWAN)
Y
EL GOBIERNO DE LA REPUBLICA DE PANAMA
PARA LA SUPRESION DE VISAS EN PASAPORTES
DIPLOMATICOS, OFICIALES, CONSULARES Y
ESPECIALES

El Gobierno de la Republica de China (Taiwén) y el Gobierno de la

Republica de Panamad, en adelante llamadas “las Partes”, con el propoésito

de fortalecer las amistosas relaciones bilaterales existentes y facilitar el

ingreso y permanencia de los nacionales de uno de los dos paises,

portadores de pasaportes diplomaticos, oficiales, consulares y especiales en

el territorio del otro, han acordado lo siguiente:

ARTICULO 1

1.

Los nacionales de la Republica de Panama, portadores de pasaporte
panamefio, diplomatico, oficial, consular o especial, emitido con
validez por las autoridades competentes, podran ingresar y permanecer
en el territorio de la Republica de China (Taiwan), sin necesidad de
visa para llevar a cabo mision oficial, hacer transito o visita, siempre y
cuando dicha estadia no exceda los noventa (90) dias después de la
fecha de ingreso.

Los nacionales de la Republica de China (Taiwan), portadores de
pasaporte taiwanés, diplomatico u oficial, emitido con validez por las
autoridades competentes, podran ingresar y permanecer en el territorio
de la Republica de Panamad, sin necesidad de visa para llevar a cabo
mision oficial, hacer transito o visita, siempre y cuando dicha estadia
no exceda los noventa (90) dias después de la fecha de ingreso.
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ARTICULO 2

Las personas de cada una de las Partes mencionadas en el Articulo
anterior podran entrar al y salir del territorio de la otra Parte por los puertos
y fronteras autorizados para el transito internacional de personas, sin mayor
restriccion que las regulaciones de seguridad establecidas por la otra Parte
en materia migratoria, aduanal y sanitaria.

ARTICULO 3

Las Partes se reservan el derecho de impedir la entrada a sus
respectivos territorios de aquellas personas que se consideran non gratas y
podran excluir a las personas que cuenten con nacionalidad de las dos
Partes, o que segun las respectivas leyes internas de cualquiera de las dos
Partes no sean consideradas como extranjeras para beneficio de este
Acuerdo.

ARTICULO 4

Cada una de las Partes podré suspender temporalmente la aplicacion
de los articulos de este Acuerdo en forma total o parcial por motivos de
salud, de orden publico y/o seguridad nacional. Cuando una de las Partes
decida suspender este Acuerdo, debe notificar por escrito a la otra la
suspension por via diplomatica, la cual tendra efecto a partir de la fecha en
que la otra Parte sea notificada.

ARTICULO 5

La Republica de Panama remitira a la Republica de China (Taiwén),
a través de los canales diplomaticos, muestras de los pasaportes
diplomaticos, oficiales, consulares y especiales vigentes; la Republica de
China (Taiwan) remitird a la Republica de Panama, a través de los canales
diplomaticos, muestras de los pasaportes diplomdticos y oficiales vigentes,
antes de la entrada en vigor del presente Acuerdo. Se informaran de igual
manera cualquier modificacion que se efectlie a dichos documentos.
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Asimismo, las Partes notificaran de inmediato a las autoridades
migratorias, aduanales, sanitarias y demds que sean competentes, la
formalizacion de este Acuerdo con el objeto de garantizar su fiel
cumplimiento.

ARTICULO 6

El presente Acuerdo tendrd una vigencia indefinida, a menos que
cualquiera de las Partes decida darlo por terminado mediante notificacion
escrita dirigida a la otra, a través de la via diplomatica. En este caso, el
Acuerdo dejara de surtir efectos treinta (30) dias después de la fecha de
recepcion de tal notificacion.

ARTICULO 7

El presente Acuerdo entrard en vigencia el dia en que se cumplan
treinta (30) dias a contar desde el dia en que ambas Partes se notifiquen
sobre el cumplimiento de los requerimientos internos para tal efecto.

EN TESTIMONIO DE LO CUAL, los infraescritos, estando
debidamente autorizados por sus respectivas autoridades, han firmado el
presente Acuerdo.

El presente Acuerdo se suscribe en dos ejemplares, en los idiomas
espafiol y chino, siendo igualmente auténticos, en la ciudad de Panama de
la Republica de Panama a los 16 dias del mes de mayo del afio centenario
de la Republica de China (Taiwan), correspondiente a los 16 dias del mes
de mayo del afio dos mil once del calendario gregoriano.
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Por el Gobierno de la
Republica de China (Taiwan)

TIMOTHY CHIN-TIEN YANG
Ministro de Relaciones Exteriores
Republica de China (Taiwan)
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Por el Gobierno de la
Republica de Panama

JUAN CARLOS VARELA
Vicepresidente y Ministro de
Relaciones Exteriores
Republica de Panama
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(DRAFT)
Acuerdo para la Cooperacion y Promocion de Inversion
Bilateral
entre el Ministerio de Asuntos Econémicos de la Reptblica de
China (Taiwan)
y la Secretaria de Industria y Comercio de la Republica de
Honduras

El Ministerio de Asuntos Economicos de la Reptblica de China
(Taiwan) y la Secretaria de Industria y Comercio de la Republica de
Honduras, en lo sucesivo nominados conjuntamente como “Las Partes”, en
los términos establecidos en los parrafos siguientes, han acordado lo

siguientes:

Articulo 1: Objetivo

Las partes reconocen que existe una fuerte sinergia potencial entre sus
actividades y objetivos, y esta cooperacion entre Las Partes seria muy
beneficioso para sus objetivos comunes.

En este sentido, Las Partes convienen que el objetivo de este acuerdo
es cooperar, sin exclusividad en asuntos sobre sus propios intereses asi
mismo en los esfuerzos para promover la inversion entre los territorios de
Las Partes, mediante la ejecuciéon conjunta de los programas y las
actividades pertinentes. No hay nada en este acuerdo que se interpretara en
el sentido de obligar a Las Partes a cooperar en cualquier actividad

prohibida por la ley en sus respectivas jurisdicciones.

Articulo 2: Organismos Coordinadores

En sus relaciones colaborativas, Las Partes seran apoyadas por los
organismos coordinadores:

1. Para la Secretaria de Industria y Comercio, Republica de Honduras(en

lo sucesivo “SIC”), que es responsable para toda la politica de
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inversion y sus actividades de promocion en Honduras.

2. Para el Ministerio de Asuntos Economicos, Republica de China
(Taiwan): El Departamento de Servicios de Inversidon del Ministerio de
Asuntos Econémicos(en lo sucesivo “DOIS”), que es responsable de
atraer la inversion extranjera y asistir a las compafiias nacionales a
invertir en el extranjero. Otras funciones importantes de DOIS son: la
promocién de proyectos de inversion, eliminacion de obstaculos a la
inversion, y el enlace sobre los asuntos bilaterales y multilaterales de
inversion.

3. “DOIS” y “SIC” son denominados conjuntamente los Organismos
Coordinadores. “DOIS” y “SIC” podran también nombrar
organizaciones relacionadas o compafiias para la ejecucion de los
programas y las actividades pertinentes.

Articulo 3: Areas de Cooperacion

En el marco del presente acuerdo y con sujecion al establecimiento de
prioridades de actividades y disponibilidades de fondos en este Acuerdo,
Las Partes, apoyados por sus Organismos Coordinadores respectivos, se
comprometen a desarrollar las cooperaciones en las siguientes areas:

a. Promocion para la cooperacion empresarial

Las Partes y sus Organismos Coordinadores difundiran la informacion
sobre inversiones y oportunidades comerciales en el territorio de la otra
parte, al sector empresarial en sus territorios, asi como los posibles efectos
beneficiosos que pueden derivarse de la cooperacion y asociacion a largo
plazo.

Con este propoésito, Las Partes y sus Organismos Coordinadores
desarrollaran eventos, reuniones, misiones comerciales, conferencias y
publicaciones, asi como también se encargaran de idendificar y promover
proyectos de inversion especificos.

b. Suministro de informacion
Las Partes y sus Organismos Coordinadores intercambiaran toda
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informacién de utilidad para promover la cooperacion con éxito, y en
especial, la informacién sobre procedimientos de inversion, recursos
empresariales, marco juridico y oportunidades de inversion, los que ya de
existentes, asi como otras nuevas.

Con este fin, Las Partes y sus Organismos Coordinadores
intercambiaran informacion disponible sobre los siguientes asuntos:
1. Entorno econdmico y politico para la inversion.
2. Incentivos a la inversion y programas gubernamentales.
3. Marco juridico general para inversiones, incluyendo legislacion
especifica sobre el establecimiento de compafiias y empresas
conjuntas(joint ventures).
Regimenes fiscales y aduaneros.
Informacion de mercado para bienes y servicios.
Infraestructura y servicios publicos.
Calificacion y costo de la mano de obra.
Fuentes de financiamiento.

Servicios bancarios.

= 0 % N L oA

0. Informacion sobre sectores industriales especificos o compaiiias
previamente seleccionadas por Las Partes.
11. Proyectos de inversion.

El intercambio de informacién no aplicard para informacion que la
legislacion prohibe divulgar o para la cual cualquiera de Las Partes y las
Organismos Coordinadores se encuentra vinculada por un acuerdo de
confidencialidad.

c. Identificacion de socios comerciales potenciales

Las Partes y sus Organismos Coordinadores intentaran identificar
socios comerciales potenciales en sus respectivos territorios. Esta tarea
incluye:

1. Desarrollar un concepto de cooperacion y un enfoque para buscar
socios comerciales.

2. Identificacion de socios comerciales potenciales y asistencia en el
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proceso de seleccion,

3. Asistencia durante la implementacion de proyectos con el fin de
eliminar retrasos burocraticos injustos e irrazonables.
d. Otras actividades

Con el propdsito de lograr la exitosa implementacion de las
actividades descritas en los incisos a) y c) del presente articulo, Las Partes
y sus Organismos Coordinadores- cada uno dentro del ambito de su
autoridad- podra realizar otras actividades, que entre otras, podran incluir:
el desarrollo de programas especificos, y la organizacién de eventos de
promocion o servicios de asesoria para compafiias establecidas en el
territorio de Las Partes y sus Organismos Coordinadores.

Las Partes y sus Organismos Coordinadores hardn sus mejores
esfuerzos por brindar uno al otro, informacidn pertinente sobre compaiiias
Taiwanesas y Hondurefias que buscan desarrollar proyectos o buscan
socios Taiwaneses u Hondurefios, segiin pueda ser el caso.

Las Partes y sus Organismos Coordinadores se ayudaran mutualmente
dentro de sus potenciales y ambito de autoridad. Proveeran sin
exclusividad alguna, cualquier otra informacion que consideren de interés
mutuo.

Las Partes y sus Organismos Coordinadores deberan planear y
convenir todas las acciones conjuntas, de ser necesarios, caso por caso.

Articulo 4: Otros Compromisos de Las Partes

Sin prejuicio a lo establecido en el Articulo tres, Las Partes
promoveran reuniones y cualquier otra forma de colaboracion entre sus
oficinas, con el propdsito de mejorar el cambio de conocimiento y
examinar, en detalle, la posibilidad de desarrollar asistencia técnica
conjunta y actividades relaccionadas con asuntos de inversion.

Articulo 5: Otros Acuerdos

Las Partes, por mutuo consentimiento, podran ampliar el alcance de
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este acuerdo o suscribir acuerdos complementarios, con el fin de incluir el
desarrollo, individualmente o de forma conjunta, de actividades,
compromisos o acciones no incluidas en el presente acuerdo.

Ni el Ministerio de Asuntos Econdmicos de la Republica de China
(Taiwan), o la Secretaria de Industria y Comercio, Republica de Honduras,
tendra obligaciones finacieras, excepto en el caso de reembolso de gastos
convenidos por anticipado y relacionados con acciones especificas
acordadas por Las Partes.

El Presente Acuerdo no interfiere con los derechos y obligaciones de
cualquiera de Las Partes que emanen de otros convenios internacionales de
los cuales, el Ministerio de Asuntos Econdmicos de la Republica de China
(Taiwan) y la Secretaria de Industria y Comercio, Republica de Honduras,

son Partes como entes gubernamentales.

Articulo 6: Exoneracion Reciproca

Siendo el objetivo de la colaboracion reciproca el apoyar los esfuerzos
de los empresarios en los respectivos territorios de Las Partes, el Ministerio
de Asuntos Economicos de la Republica de China (Taiwan) y la Secretaria
de Industria y Comercio, Republica de Honduras, declaran una
exoneracion reciproca de toda responsabilidad por cualquier negocio
generado como resultado de la ejecucion del presente acuerdo.

Articulo 7: Vigencia

Este Acuerdo entrara en vigencia en la fecha de su firma y tendra
vigencia por un periodo de dos afios.

El presente acuerdo se extenderd automaticamente por periodos
sucesivos de un afio, anualmente, a menos que una de Las Partes envie una
notificacion, por escrito para informar a la otra Parte sobre su terminacion,
por lo menos noventa dias calendarios antes de la fecha de expiracion.

En fe de lo cual, los suscritos, debidamente autorizados por sus
respectivos gobiernos, han firmado el presente acuerdo.
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Firmado en la ciudad de San Pedro Sula, a los seis dias del mes de
mayo de dos mil once, en duplicado en versiones de idiomoas chino,
espafiol e inglés, siendo todos los textos igualmente auténticos. En el caso
un conflicto o discrepancia en su interpretacion, prevalecera el texto en

inglés.
Ministerio de Asuntos Secretaria de Industira y
Econémicos, Comercio,
Republica de China (Taiwan) Republica de Honduras

Sheng-Chung Lin, Vice Ministro Jose Francisco Zelaya, Secretario
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AGREEMENT
ON
TECHNICAL COOPERATION
BETWEEN
THE REPUBLIC OF CHINA (TAIWAN )
AND
THE REPUBLIC OF KIRIBATI

The Government of the Republic of China (Taiwan) [hereinafter
referred to as “ROC (Taiwan)”] and the Government of Kiribati
(hereinafter referred to as “Kiribati”, and the two countries jointly as “the
Parties”), desiring to further strengthen their existing friendly relations
through the transfer of development experience and promoting technical
cooperation between the two countries, therefore to renew the Agreement
on Agricultural Technical Cooperation signed in Taipei on 10 February
2004, have agreed through their respective representatives upon the
following articles:

Article 1
ROC (Taiwan), through the International Cooperation and
Development Fund (ICDF), has dispatched ROC (Taiwan) Technical
Mission (hereinafter referred to as “TTM”) to South Tarawa since January
2004, including a Chief of the Mission and the specialists concerned to
implement the following activities:
a) Carry out demonstration and extension projects on cultivation
and improvement of crop varieties;
b) Provide improved techniques in livestock farm administration
and management;
¢) Provide improved techniques of aquaculture, training,
administration and management, including the introduction of
milkfish hatchery technique and introduction of new species
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for fish farming;

d) Improve quarantine techniques to control diseases related to

livestock and other introduced species of plants;

e) Improve feed formulation for livestock and fish-farming;

f) Train I-Kiribati farmers in methods to improve their soil through
the application of organic manure farming;

g) Assist [-Kiribati farmers to establish their home gardens;

h) Provide improved techniques of integrated farming;

1) Organize various training workshops for local (include from
outer islands) farmers and fishermen;

j) Collaborate with the related Ministries in Kiribati in identifying
suitable personnel to undertake appropriate training courses in
ROC (Taiwan) in due time;

k) Provide capacity building, training attachment and
technological transfer to agricultural and Eco Farm staff in the
area of artificial insemination for pigs, crop husbandry and
other related agricultural and integrated Farming needs.

Article 2

a) Kiribati shall continuously provide TTM with the land at
Temaiku Suburb in Tarawa about 2 hectares, which is used for
TTM’s headquarters, dormitory for TTM members and as a
demonstration farm for horticulture and livestock projects.
Kiribati shall also continue to provide the land and the ponds
for Aquaculture Station in Ambo;

b) In support for Eco- farming sector, Kiribati will further
provides Land space within the Eco Farm at Temaiku for
Integrated Farming.

Article 3
ROC (Taiwan) agrees to:
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a)

b)

Article 4

Provide appropriately qualified personnel for TTM and
appropriate from the grant of ROC (Taiwan) to Kiribati a sum
of AUD 800,000.00 per year to ICDF to support the projects
of TTM in Kiribati. If it can not meet the need for projects,
ROC (Taiwan) shall make up for the balance;

Pay the costs of transportation to and from Kiribati, the
stipends and living expenses, and accident and health
insurance of all TTM members during the period of their
service in Kiribati;

Pay all expenses arising from administration of TTM,
including the operational costs of the demonstration farm
including the costs of utilities, and maintenance and repair of
facilities unless other wise stated elsewhere in this Agreement;
Supply TTM with vehicles and equipment necessary for its
work;

Supply TTM with feed, tools, seeds, and other materials
necessary for the implementation of the program;

Take every precaution to ensure that any introduced species of
plant, animal or fish will not pose a threat to the existing
biodiversity of Kiribati. In the event that such a threat arises
following the introduction of a species of plant, animal or fish,
the Parties will use every endeavour to cooperate in the
eradication of that threat.

Kiribati agrees to:

a)
b)

¢)

Issue employment permits to TTM members as required by
law;

Provide TTM with suitable office facilities and suitable
housing facilities including water and electricity supply;
Offer special consideration regarding the personal safety and
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Article 5

d)

a)

b)
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security of TTM members and ensure access to medical
services through public clinics or hospitals;

Grant privileges and exemptions no less favourable than
those granted to other foreign experts and their dependents
under similar technical cooperation agreements with
Kiribati.

All produce of the demonstration, livestock and aquaculture
farms, except the portion required for personal consumption
by TTM members, and for the use of seeds and specimens,
shall be agreed by the Government of Kiribati for sale to the
general public. Funds generated from the sale could be
deposited in a “Revolving Fund” to be managed jointly by
Kiribati and TTM. These funds will be used preferentially in
the development of aquaculture, livestock and agricultural
projects under this technical cooperation program or shall be
donated to schools, NGOs or disadvantaged social groups in
Kiribati;

All data and information gathered from TTM will be
provided to Kiribati. The intellectual property rights from the
activities of TTM shall vest jointly in the Parties. Either of
the Parties may not exploit them commercially without the
consent of the other Party;

TTM Members shall comply with all relevant laws of
Kiribati;

Machinery, equipment and other materials imported
necessarily for TTM to carry out the cooperation program
should be purchased preferentially from ROC (Taiwan);

For the purpose of fulfilling its obligations, TTM may recruit
local engaged staff to assist TTM staff and to ensure that the
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recruitment is consistent with relevant laws;

f) Employment contract used for the local staff shall not be less
favourable than those used for the same positions within the
government.

Article 6
Kiribati shall provide TTM with appropriate local counterparts from
the related Ministries to facilitate the technical transfer.

Article 7

TTM shall cooperate closely with designated counterpart agencies and
organizations in each area of cooperation; and promote the active
participation of civil organizations in the related activities.

Article 8

In the event any member of TTM is found unsuitable to continue to
perform his duty, ROC (Taiwan) shall have the right to recall him from his
post and arrange a replacement. All expenses relating to the recall and
replacement shall be met by ROC (Taiwan).

Article 9
TTM members shall refrain from engaging in activities that are not in
conformity with the work of TTM specified in this Agreement.

Article 10

Should any disputes arise concerning the activities of TTM, the
Parties shall undertake to use their best endeavours to resolve such disputes
amicably, in a spirit of goodwill. If necessary, representations may be made
on a government-to-government basis, in the same spirit of goodwill.

Article 11
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This Agreement shall enter into force on the date of signature and
remain in force until termination. It may be terminated by either
government with a ninety days prior written notice.

Done in duplicate in the Chinese and English languages, both texts
being equally authentic, at Tarawa, the capital of the Republic of Kiribati,
month of the 100th year of the Republic of
China (Taiwan), corresponding to the day of the month of

on the day of the

the year 2011 in the Gregorian calendar.

For the Government of For the Government of

the Republic of China (Taiwan) the Republic of Kiribati
H.E. Benjamin T. H. Ho H.E. Anote Tong
Ambassador to President & Minister

the Republic of Kiribati of Foreign Affairs & Immigration

the Republic of Kiribati
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