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A constitution is not the act of a government, but of a people constituting
a government; and government without a constitution, is power without a
right.

Thomas Paine (1792)

The people must be present and presupposed as political unity, if it is to
be the subject of a constitution-making power.
Carl Schmitt (2008: 112)

On the surface it seemed reasonable: let the people decide. It was in
practice ridiculous because the people cannot decide until somebody
decides who are the people.

Ivor Jennings (1958)

... ; there is nothing more futile than rebellion and liberation unless they

are followed by the constitution of the newly won freedom.

Hannah Arendt (1990: 142)

. . . the narrative we tell ourselves about our Constitution’s roots is a
deeply significant act of collective self-definition; its continual re-telling
plays a critical role in the ongoing construction of national identity. . . .
In part because Americans differ so radically in other respects, our

constitutional narrative constitutes us a people.

Bruce A. Ackerman (1991: 36)

Almost by definition, the old regime is part of the problem that a
constituent assembly is convened to solve. There would be no need to
have an assembly if the regime was not flawed. But if it is flawed, why
should the assembly respect its instructions?

Jon Elster (1995: 375)

A people has always the right to review, to reform, and to alter its
constitution. One generation cannot subject to its law the future

generations.

Declaration of the Rights of Man and Citizen (1793: Art. 28)
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Behind every constitutional structure lies the possibility of revolutionary
overthrow — peasants with pitchforks, so to speak. The constituent
power can exercise itself through the forms of law, but those forms

cannot ultimately constraint the constituent power.

Mark Tushnet (1984: 2006 )
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B A BB 2R B BORE R BEAS S 0 - Rl RBURRIMET) ~ RAR
MEEARER] - JRIKEM S > FERVHIFT (constitution-making » fEHEHIE
SOV AE) 'R RBOGTT R B afa > IR ATEE 5 ERIHIE
HIRREIEREE ~ (B (amendment) ~ K83 B0 AN RCSCHY EBCR F - AL XA
B T #ES ] (constitutional transformation) (Negretto, 2017:3) o &
TRy TE LB (constitutional change) » BUfE HLERIE IR T
52 | (constitutional development) ~ I FE LGS/ FBEE | (constitutional
reform) > ERNFIEBHERZSEFR NELL - e LS > HEREE
i K72 RIE RS 7 e A RN A S @R R UG (replacement)  ~ 3252 H{E
JRIFREIERT  SRTM » AN FURFTHLESHTI » FA nlRe AW - MR
15 E AR o] LIS ARSI » i) 363k - KRR B 53T A Rl E R DIRE -
i A H E L P RS RIS N BIKREE ~ BEHE > NER
WA ~ BRIZFF > MAER R G IR AL % 2L L BB 2T €
FERIGTHEB LR (Negretto, 2017: 3-4) -«

SRECR SR RIS B S LLIBGE S (comparative politics) Fif
BRI BUREEE (political change) ~ BUZBUA#EE (political development)
R TRFER AL~ B2 R TE S0 S - BB AT
W L T AR R DI 5 5 R RAY HERS o KB (comparative

DOMEREEASRE - HIEEE (S EEOZR) BT %8 Rosenfeld (1998:
1902) - [AIRRZHIE - HEEUSHE A ~ EEZHEE W ~ EER R A -
® Choudhry (2008a: 7, 14) $5H! » SR & BUARE ~ UKEGATTE : 2 H Choudhry (2008ab) o
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constitutional law) ZEHFHE R O E|E (Choudhry, 2008a; Hirschl, 2014;
Ginsburg, 2016) - KEIM S > HIRBUGEEE (R BHIE RN > MR EE
B2 LU BRIE A MERYORRR 5 S 91 » iR B BRI FE IR B2 AR SO (text)
i BGE 2 #F HIHS FR BRI ENBOE ~ & ~ L ER UL EAY IR

(context) » Fij & LLBLRR/ LB LEAVERE (constitution writing) ~ 1% & HI L
R E R FEEBUE (constitutional politics)

B le S A HIERIBAE - NAEENEBENS (substance) ~ K il &
HF2F7 (process) (Jackson, 2008: 1255; Klein & Sajo, 2012; Lerner, 2011: 6;
Tribe & Landry, 1993) o FMATRMEHIE (EE) BEOEF—EERRE
(EE° T LLE RS R — (M B B RS 8 (1 1) - LUIE R L
TR EE W) (output) @ —ARE L BUEE RS (what) » [i#5R (outcome)
A A EREERC L H AR (for what) » SR EERT ~ EiEREZE - DIKE
SR s AR EE R E B VYR - S (who) ~ B
M (why) ~Ki#& (when) ~ DURJTZ (how) o 2SR HE I8 5 1 2 0 e et
I ESZF S (dependent variable) » VI (B EPREHE) fha@al LIE1F
¥ 5% (independent variable) o

£ R E
mim
518 o [k iR %
IRF 1% 1 1 g
B i
R B & oA
iy

1 RN ENEME

3 H Elster (2013) 4 BR B 2360 A8 K
4 K Lerner (2011:3-4) {y&fag o
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A et am A R HIEHE ~ DU BARIRT 8 R REEHBAGR - FAK
AV EERTE R (P — (E B R ERIFT &L - Ml RIER B - 281 - 3
FOT IR o B PR » JATE bl AR - HR - B EHE
i AR L JH I A AR - RN T 2~ HIEERS ~ IR A RZH - [F]
R - ML EERRIENEEAR » BEEBRA ~ R DURER
AR o Btk » FAVEE AR — (E R B BTS2 - 2 BRAT R (K57
IR R B %

NN

HEEBIR S an LAZK > Hill&E R IE & £ H i Emmanuel Joseph Sieyés
(1789: 11) FRra8Mg T ARHIZEME L (constituent power’ of the people®) o
fEiE - FIER IR oA ARIFAE (people Y272 demos) » [HfER » AR
AT A RIS AEHIE R R CACE AR » DIEBIEA] » EBIRKE (American
nation) &2 TEHIE LIS A AR s MRS - BN —BREE L ERE T
AR BR WA AT B A IERE 7 B » A RAEATEAE R —(EB R - 15
FHIE PR e HIRPEAHEA WAL (constitute) HEEHIEN AR
SR s L > HIEEE A RIGEEE (nation building) [IRE » AT LLE
BE LR A FTER AR ~ SR & (Tushnet, 2013: 1986-87) -
AR R L UL A 28 (Lerner, 2011: 4) > @ EIEHIET
Bl RIEYEEH R (recursive) BAfR (& 2) -

R SCiE pouvoir constituant » 5k & constituting power ~ power to make constitution o 22 i,
Klei B Sajo (2012:4) ~ Jz Lerner (2011:5) o

6 HE > Sieyés (1963:58,154) ) M E#E] (Third Estate) Ht2 T AERJ1 (people)
TEEBIIRAG L2 TRIE)  (nation) o ERIEIELRF S RHEEZE We the people of
the United States » EREITEGWHE (nd.) FIEER THM  ZFEREREMARL -
AEZEG MBI ES) (Declaration of Independence, 1776) ~ TEEEK  (Articles
of Confederation, 1781) ~ i@+ 11789 Fik) (United States Constitution, 1789) o
TN AR PG AL R (Federation of Malaysia) fif & SEEI#fIG T AYAE % FE K (Malay
States) > A H F5AR PG AL AR & AR



6 (BEBAEFR) %155 5 3M (2019/%F3k)

/\

. R s
Rk R ik
BEHIET

\/

B 2 : RIXESAAZERR

Lerner (2011: 6, 19-26) F& A R ELHI M B (R A /i fE (S A0 Y d e - A
'H (essentialist) B {RER (F HI & Al CAFES —REE A ILFEIEL F55 -
AL AR » BERAAEEER (thick) SALRIRIERE ~ #EHAYZE 1
e S BB S  HE SN @ — 2D R RS S\ BRE 24 0 BT Y
T RIEEZ A E 1 (nation-state constitution) » BEAIFEE ~ kS ~ HFE ~ K
T@.H’J%?ﬁ ; ffﬁf%/:? (proceduralist) HREI{IRERHIZ E#F AR ERY (thick)
NREBE > BEH AR AR A RAVFRR » DUEERE A & s 35 i B
BoRikE ~ UEEE FRIEZ R IR - prflETry2E B BXXEE (liberal
constitution) » FANEFEAYE L o B MEEANFEINEEEG > diETE
AR E ORI AT BOR B E ~ DIRERARIERE - s ifEd g Ba 4t
IR ~ KB ETR - ARG EE 3 S AR A i A BGA (88 ~ £ 8t
AERIE (pp. 15,26-29)
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Choudhry (2008a: 5-6) W EEAIIHREEMEEH] (regulative) ~ DLK
f#Rk (constitutive) FiAKE" : BEHITEIRESD FIEAK (enable) ~ LI BHER
(disable) BEATRTR » Bil# 6 & BURHIEE A9 2EE] ~ SFIRE ST 2k ~ TRk
RER ~ REBFI 2 IR L) » 128 AlE & S AT SR A RE FP BRI (B a0k

’ i i& Habermas (1999: 118) FfiH E’]Hﬂﬂl’/ﬁjﬁ%&% (constitutional patriotism) o

O LI R B~ R R~ RBEHE  SYRCHE S ~ B A~ BB 24 Jackson (2008:
1253) -
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%8 supermajority) ~ BCREHERG] (BOAER)  WEENIEER
fBEANRMEHE ~ Bod (forge) HFEMBOARFER » — 77 HEEGIE ~ KILFE
R RAS R K 2 E B 4 R Bua L F S (REHIF AR P EHERE) -
S — 77 AL EE R (A BOE R BE R R 5 ~ U8 A KAy B IR - [
Bt > ) BhBUR B RE T ARl AT R R B S Oh 0 FE— 82 JTHYIBES -
BEAA AR E G ERS -

Tushnet (2014: 1983-84) #5H » BB GRAY @ H 72—l arHiy
B PR TIEREINE (statehood) J& 75 & #BIBE - & B2 2 1 e PR IG5 ~ [F]
RF S A RIBEE B R AFTE » 1735 2 BB IR D a0 AT (el - 5
of > TE—{8 2 TTRIB L » FIEAEE 2R FRE 1 @ B9 B %G o Lerner (2011: 17)
AR M B HIEERY (institutional) DHRE » tHUELZ I #55 BUR RE 7 BRI 0
LIl » %% ALY (foundational) DhgE » F AR5 4L [ W (E(H
o BN ATERAEE R > R RIE RN (national identity) ' o

Jackson (2008: 1253-54) 5!} » HIENEZ A REE R LETH &
o B ME F E AR ER (constitutionalism) > tHHLZ % /7
B R R SR MR B L ~ BRI BT HE F LACRBE N AV RER] ~ 4t i 1tk & 7
S E R AEIERESE ~ G IE 5 W BUM o] LA ot > GiEERNE % - 1R
NI~ DURE 1k 2 ) R HIA] o FrEB A (new constitutionalism) 3—
AR BT LU AR BB R A R o R M B E R
falEs - kAR E2EME T g ELEREEE - Ri - BEE
RAEFT AN - BEROHEEYR : Bt B—E RS KRG
W R A R SURB R R EANE R B TEANEEE e
AV EEZTH % (Tushnet, 2014: 1984-85) o

EHaR 2R EMNTERZREANTE  2EMTREH

£ | Tribe B Landry (1993: 630-31) F%E{bIEHES o

P BRS04 > R Pennock B Chapman (1979) » HRIRHIER LR R
Elkin B Soltan (1993) -

" Soltan (1993: 1413) FAHBLEHE |1y 50 A YL BEHE A FERERY TS 41 (Potemkin

village) o
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(rationale) - E¥EENEE (motivations) ~ fHEY (desire) ~ B {E2; (belief) ;
B BORE GRS » EABURTTEBIARIMES] ~ Fl& ~ kHE (idea) o
Rakove (1987) 73 #fr 3& B E FHYHIE @ - DIBEERHE S ~ FlaE ~ R
16T ER) 2R © Elster (1995:376-86) #5500 » G HIZEREIE (25
¥ RiE5E) WA - WS (passion) ~ KIME (reason) ([& 3)

(—) Fl@EEEA ~ B~ B =g - 5k o $IEE I ERE
A EARE R - B OB ~ M@ ~ SU2 R 5 BUE R
MR B — 0 FEE U e BB - HEAMRA rTRE R AR B ER
A B E R E AN MG EAR SR SRR E T E 0 B
B fi5 R E R & T B RER R R,  FE E R o o R s S
FAILFER" - (=) TERAEAHAtEENRE B ERNIE » ik
AW E AR (self-binding) TheE » — 77 i FH AR e D B REROHER] -
53— 77 T AR B 135 S R RS B R B S DR SR T AR VR TS - (=) M
AHEPEARERAFIRI G ~ BIBE - 528 1R Y i 4 R A ol =8 0 HE 7 v fd T LY
SEHEREAS L JE o

WiE
A

M
3: HIFERI=T2ENHS

Y B (R S B RO T B BRI R AR ) B RO
7> BHERRESEENG > MAEEZIEEREL  BEAR

Poisma B (fear) - SENIMEEFEEGREREYE - FEUETANEE  REE
LW BRI B L @ S FI A+ (Elster, 2013: 204) «

' Ginsburg (2016: 1354-55) #&H » 5 7 W& SR AHOBERRT » LA Z2LE
o R EEE > T /0 BB PR SRR & B B MG 1T R (Elskins, et al., 2009: 7) o
Soltan (2008: 1411) thRRE » FH ~ FIZ ~ B K% 52 (1 00 8 B HE RO L4 2 17 o
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R T Mgl

fR¥% Elkins % A (2009: 6) » 7f 1789-2005 FfH » A H i 200 %
(BB R ~ EALHIET 935 HAE L ¢ 1€ 1990 SFULUK » EREARET 120 HHTE
([& 4) - Elster (1995: 368-69) #i%# 2 » HARHIFEB CHEH LI : (—)
/AR SEPMBISR ~ EB ~ IRl 5 (=) 1848 Fidan AR H B
8~ R AHEEE 15 (JF - et m o ~ RCRmEE s (=) — KKK
PR R ~ B ~ R TERER M s (TY) (A B BITE — ROR % 5 S A
AT HA ~ (8RB ~ R RRIHIE 5 (F) (£ 1940-50 F40 > Je] ~ Kk
SRR IR 5 (OX) AE 1970 AN - w A > wlE - R REAL
HUBTE s Lk (B) B~ Bt ER R RE(LRHIETHE -
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0
1700s 1750s 1800s 18505 19200s 1950s 1960s 1970s 1980s 1990s 2000s

IR : International Institute for Democracy and Electoral Assistance (2011:9) o

4 N\ R LAZRRYHIE

Elster (1995:372-73) &35 » [ 7 EERY 1787 kBl vk B K e igl 1791
i KB RAE 1970 TR0 E (IR 1975 ik~ @is o 1976 &k
KPGHESF 1978 ik ) BAHA R EEBIIBR - HALRHEE S AR H i
AL TE ~ BUR AN E « B R TE A R AR A AR B SR RO
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Bf% ~ B = R BRI B R $ % A B #i8 R (cognitive model) ~
FAZ &0 F"® (upgrading of beliefs) o

HIB IR A b Sy ~ B ERIYCHL AT ~ B RS ~ BOEER Y - K
B A8 R e i 2 1% (Jackson, 2008; Klein & Sajo, 2012; Negretto, 2017) o &
15 Elster (1995: 370-71) » T3 T L AR b8 2 11 Bl 5% 1 8 K Pk .2
B EiE E i b (BRI 1787 &k ~ BB 1791 Fik) ~ HEdn (EE
1830 & ~ (EBI R I 1848 Fik) ~ BUES G (1970 F(UHAYRIER
1990 FACHIRIERE) ~ HELBUMIE G GIREE 1791 &k ~ k8] 1958 &) ~
B (TEBIAE M RORE R ~ HA R g RRIE — RORE %) ~ B EA (&
B 1946 k) ~ HEISEE (B R FEeE—ROKE)  ~ B R sth g O
VO(EE o~ R RKREBRIEEL B = RER) o

Lerner (2011: 16) $5Hi » AERZHAIBIR LI ~ 52 A I BI RS J#
HABUGE T - WHKETHER A ATERR - £zt 0 ARIFR T
WA E A RETUA R AR BRI B 0% - i R 2 R B A R I R A~ B
FERENAEEE C s B Z1% » HrEbR T HBIREE (state-building)
(UShEE™ - kBB R KRR E ~ AR - R 2 S At Ay
HIE T (self-assertion) - @se—{HEFHIEREBZ (nation-state)
It H7E A RIGEEERE 2 T 8 R S (B ) £ #E (Klein & Sajo,
2012:8-9,13) o

SRIM » AR T EYNEISK (1978-94) ~ K BB ZR (1989-95) YR EAL »
=2 — W AREFTHE  HER > AIERRERRE » R EGHE LY
REANE > (EZEIERIBRTTT » BUG AV)EA FIZR K » 0% B
B R e fe b 1958 %2 F A KU BUR R BERY 1946 T3 5 AIFIE -

TR 1848 Mg B T AEE R b ~ R TR S B R A e B T TS (5T —
B .

" s 5 1989-90 AR K B S5 i 5 7

19 IR#% Aarato (2000: 17) » BrfEiEfS (regime transmon) JEZ 25 MR (transition to
democracy) ~ B{E E/D R EEEEMER VS (transition from authoritarian rule)

" H von Bogdandy (2005) B BIZEHE « RIS ~ DU SRR -
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FEBOAIRE B 2% - FBCE TR SR g E - sUHPREIRF &%
BEVEEFHRGE LGS - SuBEEE B ERE - BRI R
(Juan Peron) 7f 1949 fEHIEHUN 1853 FE#E L » HERE TEERE S - m
AR B ZE @I 2K (Boris Yeltsin) 7£ 1993 i@ A BGmE & - thi2is
I E SRR IEIEHES) (Negretto, 2017: 7-8) o

9

17~ %J % FTJVQ o

NEFRE Teitel (2000) L (model) ~ Arato (2000) By = (form) -~
Jackson (2008) 3% 1% (approach) ~ & /& Lerner (2011 ) fY B #( (paradigm) »
RS AEERET & i R i i 77 ZCHIETHY - Teitel (2000) £ (HEAYIEZ)

(Transitional Justice) ¥¢RILIELEE (chap. 6) i ZEEE# (constitutional
justice) ~ &HEAIEFFF (transitional constitutionalism) » ik EZE T
BRI E 28 2 B > AN {RT 2R T S | R AR ~ BB ] LA s TR A o
AL T AT B B B A S /TR LI (AR B E £ 28 (realism) B3
MEFE (idealism) ~ RE=ZJFREF(LLIAKRIYERE T2 (constructivism) o

IR A IR E £ 28 R RBIRMNBUA L HE ~ B g L3 kiait
1l ESe A — ML - R SN @R BUs 48 ~ #E ) F ey T - A
It o GEE Fan R BOG B W IRFEE BELUE ~ WK EATRIBOE R
I B GRS AR — 0 AR TR - FrlE R — A MR BB 2

(organic constitutionalism) (Teitel, 2000: 192- 93) o fH¥}h » A FEAH
F2bR 1R BRI KA S) » B HABOGH SRS - Rl
TR BOR B8 IRHE - HlE R — MBS mIEE R TH (act of foundation) -
BB P an I RCR - HIELHBEE R BOG ~ KRR » iR 2R 5
FIHF# (foundational constitutionalism) (pp. 293-95) -

7ﬁi_ » Teitel (2000: 195-97) Faf 2% 4= 2 LI REIE B T 9 A I Ay
RS - th iR 7 B IR (1 FH e IRy MR IRy 20 - Tl Fe il » 5 RRE
1637 38 H G ) B R PR AR AR LE I BUG 72 52 A ROHIE RAIG A KR &L - Ik
I » BIE A2 A ~ AGERRIZR BT - 1R AR 1Y B Bk Fe 5
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Tz o SE R AR i 2 IR AE B @ AR A R AL BISR - A
I~ DIRPEHEAS » KFRIFAHZRENE D > BEREOREE - #E
B — BB BRI 0 Fk B e BRI E LB ER (pp.
197-201) - Teitel (2000: 209-11) F8f% 00 1% 0 2 BLAE 7> H S & ik
AR TFARMA ~ mT DUBBAR 8 [ R BOG 228k - LR TR — P RK
BEA R ILE, > RIDEREEE T R ES I A E R R (critical
constitutionalism) o

Jackson (2008: 1249-52, 1255) 3t —DER 5 » (A Il 2 5 3 e i 1 o

R LHEREEZERARAE - ERMELE (supreme) ~ DUR A ATE)#H
(entrenched) ZEFF (0 » B IR L& 7 A4 T AAFAF 3% > ik /E Ackerman
(1992: 48-54) Fi{BigHy MELEIEL] ] (constitutional moment) ; 4R »

ZURHI BRI AR ~ hZ AAZ BRI - 152 8 2 fS FAR AT REATGE I

E 0 R AE R FLERE R BOEER 2B - BN EEFEgE 0 EX

AFIEC ~ EEPB TR 408 B IER D) - S EEEHE & HR SE - fiA it

FaR AN E G~ SO 77 2 o BT Bk B AU K% (transitional

constitution) » 5 R BHAE 8 HER A UURIE E ~ FHAEIRE RN RE A A RE 1B R

NEEZE—LEK -

#:3% » Jackson (2008: 1261-70) 151422 (post-conflict) & & FIK
PERERS PRI BRI B =M« (—) tRJJWELML (quick and break) f&
Ol E HBEERE - BUREREE BRI B » BREEILERE
Ik (Loyalists) j*EEIE BT % E A » SE T E 1S SHHER s A1
AR B R R ) B ABCEERS - i IR A R BOE 8 TR
AME - vl DU GTR M NET E - SRR ER ~ IRHA - (Z)
Wi % & 5E (incremental, multi-channel) X H BAE 4 B EOHESS & 0 3R
BRI 2R » {8 T 7 B (E AR R AR IR T BB D ETHE SR E

9 Teitel (2000: 1979) th &7 » 4785 HE DAY A 417 7T 5 FLIZ T3 (residual) »
HEBIERE (restorative) o

% Teitel (2000: 201-200) F2F R WAL HOIE AT ~ RBCH AR RAELHOHIE - 2
L > H LRI B -
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.

B ~ 3Lk~ IR B 56 ~ BUR A% 877 AT - 7Bk
SRONRE ~ URB R o (=) d@IEmZ FEEE (interim, multi-staged) Bz
e tEmE FER HI FEAE o et R B AR E R B ST A E L HHER
GG RS o RS BB SRR R B o

ANt > Jackson (2008: 1270-71) H7K » A& ZEEEA ~ R @Y E
& WAMTHMHERRE IER G - R~ BE - B B HARKH
et E B ~ RBE - A A REER R R BB GIE R - Bk —
serh /s th G R BRI E N EE - BEHEE RIRE - EEENAE
TENEN TIE - IS EmEN I Mgl » REEEELHE
3t — S R AR S B > N B A AR Y 1 7 2R R I A —
o 2R TR ~ BORHIRE o

Lerner(2011: 6-7, 33-36) thyE & » B AT — {5 B 7> 241 & (deeply
divided society™) » PEyZ A I FR A% SCAL ~ Sk 1[5 O R 8 » 78 B
i N B R AR R DU D RE o SRR AT RER R BUS I FRISHE ~ IR AIA
AR IRI A - TR B IR A I MegaTE € - R EER - HIE R
IR » SRR o 1 P8 AT R LB AT TR B 5 2 ik R S AR
FraR MR EE - T LIRITIRIERIG A = - BETRGEE (Uay]) %
Bl ERERSENEERT (FE) ~ RREESEH B P EN IR

(EWM) o WomEEaR - B HAUGIE E P8 E RIERFERE R TR

EHEREMARME LY (p.39) -

P ORIERRN A RAEBGA A AR ~ REIE > R H o B B B 5 1 B A
F RIGHEANERRBELT  BA L SRLEGH - L EENLE - thilid TWe
the divided people ] (Choudhry, 2008a: 5; Lerner, 2011: 31, 36, 42-43)  HRHPR EE D
HEZeRyFi 1 > i Harris B Reilly (1998:9-13) ; HEIRELBIRAYEIZE » K Lijphart

(2004) ~ K Choudhry (2008b) o

* Soltan (2008: 1416, 1421-2) [AEEHIEIE » (EMAIBESR (fragile state) HI7% » WHLE

EELEEGREE R L N ER G 3 R 2L B > B4R HIIE] (moderation) »

EinE T L & ~ 8 TR NIRA - REFFEERNE (REDREREH) -

Lerner (2011: 36-46) 7335 3815 PY 2 |7 HI 3 6 2T i £ 20 F % (incremental constitution) »

FHEIEL Bk ~ FE AR - AR RS A - RIS EBGREES BB & - A EReiER

BB S R A KH8 2 RE Lijphart (1977) By 510 R & (consociational democracy )

25
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Jackson (2008: 1280-81) HiRINEfE Teitel (2000: 196-97) HyiiE » th
el EN B EME ~ NEECHEHTE » MELHEIBEENAN LA
R ER LR B X ERS - BT RIS R — G AE %
A FT 7R A T FE T BN BT RIS A T & o 35 AR BIK - e 53T 2
T e AR RK AR » #U) R AL » A HEZHE B LR AN AT 8]
BEEFRENRIGALR » WAL EETE R HIRK  #m)EEa > AR
B HRE - 7 m b K e B 2t ~ {Ligdze - R0 > HRETE
MR ~ EEPRE S B & o EE R o ATREEE SRS
=~ FECE LD (pp. 1281-82,1285)

P~ ] & i AR

MR EE S > & F a8 (launching, initiative) - B
(drafting) ~ LUK A%TA] (ratification, certification, adoption) 2 = [ BR*
(Klein & Sajo, 2012) ; Elster (1995: 373) {Rij& M i (upstream)
BRI ~ $2& HIZ MilF (downstream) R = 5594 » Negretto (2017) HIJ$HE
X E O FE IR Fe I DU R R BB iR HE SR ~ HIRE(ES ~ UREA
KN RZEL 5 Arato (2000: 250-55) thER 5 i & ERY 2 Hl B RE R & & T
IR AEGRE X~ R S B - R AR - AL R

(veil of ignorance) ~ Y o S b » FULRERIN FARTEE 15 2 H5H
W) BAVKEIER TH BT R G A ANERMER PHIE - FiRthAES T
HlE(E A& 5 N BEREEE AL - Bk 1720 26 E (66 - thaoy /A
HREARESE - ARZH - f—LLFAgRHEOIE (FEk 1 HIERINEF B

2 222 Saunders (2012) AH#ES) (agenda setting) ~ HI%E ~ LLNIT# (implementation) - [ffj

HIE LA iEt ~ Bl K% - Mendez 81 Wheatley (2007: 15-17) At 35195 7 347
ZRH > LBORAGHIEACRAE A ~ BAR I ~ DURA% AT /550« 2 . Quentin-Baxter (2002:
665) [ FHHEHE -

& L4 United Nations Secretary-General (2009: 3-5) fir 1Y 6 TE$5 38 5 HI| ~ LU & Brandt
FA (2011:9-10) #y 4 RG] -

27



TR ITHEHIKLENIFES 1S

M1 FR ~ DURCRR Bk 2 2 I (A8 B (25 ) -

Arato (2000: 29) B 5EHIE N5 G 2RI ? Negretto (2017: 18-21)
RE - HIE AR EREE AN G S MEREE - MEHEEE > BENS -
fIEEFEHEE GETEME) ~ DUEGRIEM (TEW) WEE : piE
fEANE BN RS R > FIERFE A S BA — Ll R o GiEE
BARTRE - RE2E - 2B ET > REREVDEBBEMEREK : 1%
HHIEHEEEEF TEE T - hil R A B EREN —E R &
% OB - BIEAERBUT ~ IR ARERFEZESE o Jackson (2008: 1293) #
BB A E B ENBER - — S REE ol g g S CiREs -

Negretto (2017: 19) f5 » NE BV HE - £ D EERHIE R 7
il A A R R R BRE > EAE R R S 1 TR R R ) 2 AR EE A
B~ RSB BN AR B E A ? R GRS R 2K
& NGRS RS R BGAE NS S AT HT » WH g
ANEEERENRER » B/ A2 BR 266 R E HIENE
B o EEAN AR o3 S0 S 18722 » i3S Lk E AR A L R 1507 o TR AeaT
i are ~ FE R EEME -

— ~ BEHIV

TERB LR BB EAEHE (legal continuity) » BILAIZSE
Tl E S B A IR TN IZ TS (by the rules) ~ @ RMEHAH (ex nihilo
creation) - QIR HEan ke E) - SUREIIER o B LUA ML - B0
ERG  BRIEAMA —HE L  PNEREE - BEEHE  MEFES
52 [ 18 B 54 3 (Klein & Sajo, 2012) < #R45 Negretto (2017: 8-9)
AT » 7 1900-2005 FfiH 126 EEEIAR > EHAE 40 58 (32%) 2K
MR e BB RUE AT ARG LR HI R > i 2 ¥R ~ 57

® Ginsburg (2016: 1352) HERRE » HRHEHELIFER RO - TR
LI » sk A BIER Y oA /NS (maximin strategy) » FUBEREME G RO
SR AT A2 B A MR (Hippocratic) 321 -

PR SRR 0 R Arato (2000: chap. 5)



16 (SEBRABHEER) H154 %38 (2019/4&F35%)

P ERNBOREE) 2P 0 EARRARE - BAMEERZ IEE M ~ 508
R EE R B IURIBLE ©

bR IE 2l R IR ~ BRESEsE 0 ~ B2 & BhE (ancien regime) 515 »
A H] - I F AR D REEZEIEN FETH > CERRANE] ;chEﬁ
BUEEE ~ BURHIBRIRES] - BIEImA 297X > il @EH AN EK
MEZE T AT HI B REM AR T (constituted power™) - HFJEE »
FBH RO ZEINA EBESHIF R 2 DIERE S E RG] TR
513 15) RS L ERGBRTEREEE SRl > T1789 Fikl (H 71%)
B E HE 9 {EINE R EF G UEE AT > B 5 #E % ? Tushnet (2013:
1988-89) 5 » HlFEE BLANARARITEHIERE - A0 A 2IA 1Y) & EE
HIRI R > B3 - S LLHEHI K B A RAVHIERE - mHlERE R KED TR 5
) EhER i ERE S RERE ] LM B U RAY  (call itself into being) »
BRI FeRTFrRIET AU &L o Sieyes (1963: 135) B

—~

Not only is the nation not to subject to a constitution, but it cannot be

and it must not be; which is tantamount to saying that it is not.

LRMANEEAGRE  (BEAREEMRAE » EREHE—F -
FeAl e REERL 2B - B B - #R A ERe M SRR « MR - ik
RAOH B RER IR - AR By Rk UG I a » E A A DU
TR A WERIE ORA K » o] DU IR B2 2 B BB SE ~ 18

O R TR ST L o JFUSCR pouvoir constitue » LIRSS M - B
I E B FEEEN 25 » ’ Sonenscher (2003: xxiv) o
R
Every State shall abide by the determination of the United States in Congress
assembled, on all questions which by this confederation are submitted to them.
And the Articles of this Confederation shall be inviolably observed by every State,
and the Union shall be perpetual; nor shall any alteration at any time hereafter be
made in any of them; unless such alteration be agreed to in a Congress of the
United States, and be afterwards confirmed by the legislatures of every State.
32
R
The ratification of the conventions of nine states, shall be sufficient for the
establishment of this Constitution between the states so ratifying the same.
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B E(E R R L, - the] DI B ESN T3 ~ B2 e filE @ R &
& BRI E B N AR E (Negretto, 2017: 9-11) < Klein B2 Sajo
(2012: 15-16) #&MEE » ALl E £ BT E0E & 8 F L AR AT R PRy Ik
o MR RMIHE > BT - AE T~ R HERHE B
TRAE s AR - BEHIARY E S E S el Re it H S E LR (fraud to the
constitution ) ~ F B = RE [ S » AR B AE B R 252 8B & 3Lk (French
Constitutional Law of 1940) KHI|E ~ A :EE [ (Enabling Act
of 1933) i REHEFLFIE o
TR Elster (1995:373-75) » #7E @)% (creator) AJREZN EHMNER> »
KR 1987 FHIFE R HIKPEEH (Continental Congress) TRTER ~ L]
1789 FF 1 il 8 HH B T 7R 7€ » MR AE 1949 R il 7 HIJZ H 75 U7 % vl [ Fr ik
s A HIEE RS E S BREH e - BB ER T =
FET\@H’WW’E% B BIRRERIRTHE ~ h&INEIE uﬁzfﬂﬁﬁF%}ll
R RLE ~ R B SUEN R U AT a8 - XAk ] ek & JOF %
7720 MER I EGR g R HGR G %] ~ IR A REE ﬁﬂ?ahﬁ ’
I ER G < LLa A6 & BOEE AR B R R —ER 0 > ke
ZREPERAME » WA ST ERGLE ? T - A EBRERIR
W BB EEE E A KENE?

» hl E B8

FAMER AN Arato (2000: Chap. 7) ~ J¢ Negretto (2017: 11-14) » T
RHARCEEN R RS AR B (organic evolution) [z » AN
DL ~ KA PG » HoAthi 5 A R BT HIET » RETEC (BB

? Jackson (2008: 1283-85) #2fiE + RIS WA LB LEE ZECA BRI : £H
B A TRE ORI (B2 ~ BURRLL (FIE) - %mﬁﬁmw%A%w
BLT ¢ b ASOET LR G A B M MOR 2 F o AT » tho AT RE M AR B 5 Rl 43 T 3
BUREZE -

M LA BT REE RS E TR ZE B @ (advisory council) - BERTTRE G H B %
TEHIRFE > T RN W H B E EEY > B Na I
(Saunders, 2012: 7) o



18 (EHBEABMEFF) & I1SEF 3] (2019/4KF5K)

TR ) ~ &Ik (PP ~ FJE) ~ RelERE (FF]) - FA
SRR IR TE B ~ 2R~ B0 R R A 2 BT i 1 1 7 o KRB Negretto
(2017:12) - 7£ 1900-2005 5 [RIHEHLA 124 (I EFE > Hrh A 38 5 (31%)
e IR ~ 68 {lH (55%) BRI @ il » & GHAGRI LR (2 HE 1) -

&~ 1 ZEHEER

Number | Frequency
Constituent assembly 53 12%
Constituent legislating assembly 15 3%
Constituent legislature 89 19%
Executive 40 9%
Referendum 6 1%
Constituent assembly+executive 42 9%
Constituent assembly-+legislature 0 0%
Constituent assembly+referendum 13 3%
Constituent legislating assembly+executive 9 2%
Constituent legislating assembly+referendum 2 <1%
Constituent legislature+executive 78 17%
Constituent legislature+referendum 9 1%
Referendum+executive 57 12%
Constituent assembly+executive+legislature 4 <1%
Constituent assembly+executive+referendum 3 <1%
Constituent assembly-+legislature+referendum 1 <1%
Constituent legislature+executive+referendum 16 4%
Constituent assembly+executive+legislature+referendum 1 <1%
Other 22 5%

#JE : Ginsburg £ A (2009:5.5) o
A : R 1789-2005 K[ 806 & LRy 460 & » HAMAEE ©

35

I R 22 constituent assembly o Arato (2000: 232-35) &4 55 A B E AT &£

EHERIF @R (sovereign constituent assembly) ~ LUK H A M G (G I 7H O 8 B

#Z & (constitutional convention) o
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Elster (2013:202) ZBF% » AT AYHIE (8 B 2 BE (8 HI 78 (M = fERE /)
[ (aptitude) » FLIEEEE LAYA LR ~ BHRA LR R - DREL
7] o Negretto (2017: 18-19) #5Hi » B Gl LG S THEN S & - 5

TR RE N B /6 Y B A A 0 T SRS [T 0 T LS o B 5 — RS o 3
IR REFFAR AN A » FRETHE - S H1 8 % & N s nT RE (L A A ~ PR

28~ (R R s 3B GEREK - BEHERG LI R ARRENE K
WFT B LRt & % TR IR RS 5 AR > GBS EEa S
BT AR E R - FTHARN B IE TR BuA R LR E s 1ot %
TCREG G R AR B - AR R 2 BB G 3 3R (pp. 25-26) o

Elster (1995: 395) 7 » £ 7 8 B @ MRS & (e ch R »
1% L BRI & i & /5 XY o Partlett (2012: 193-208) & » JEH Y
(extraordinary) HEH G EAREBHENNE - ZEARTHE > 74
T AR A 1 B B - AR A RIS - sE A) LARS L AR
1] P ]y AEDR T REATAE R S TR > RIS HBEE C WRET -8
fkﬁ\ﬁﬁﬂ%W%Xﬁ\%ﬁwﬁ%*%’ﬁ%@kk&iﬁ%ﬁ’

B 5 SR > L LURERET ~ ERERIT ~ RIS RE M B
Eﬁ&@%ﬂ%%ﬂ%ﬁ&ﬁiﬁﬁ%%%’%*ﬁk\ﬁﬂﬁX%%ﬁ
(THIEE ~ ERFE R X T8 HIE - A ERR LB RN
RIS EBUE S - LR BE T B « RIBIES AR AT
(pp. 209, 234-35)

Hill AR B A M (inclusiveness) » HEFLGIE M AT AR

3 Holmes Bl Sunstein(1995: 287-88 )Ml HllE M &1t 1 (parliamentization of constitution

making) > tﬁ?ﬁm%’lmﬁfiﬁﬁﬂl‘?ﬁft °

Elster (1995: 395) HAHIFER AR KRBT XEL  SREBREH - NEEEH
B RS TT AT BTTJETEEEZﬁ%E ~ e AR B R AE Bl fef v DAS R £ €~ JERZET R G FR
A HE (TG AE Bk 5755 - 22 L Elster (2013) B RHFHIER G H LA ~ 2 ~ A% BIR
RERAER ~ B R R ERY AR (publicity) U HIIERS (secrecy) ~ DURA%HE

37
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F2 (Tushnet, 2013: 1994) o & RAy@ A R2 87 R HEER - thite
HEEFIENSR - BE > ARATDIEEZ EGIE » G5 AREEHR - 18
R~ DU s BRI A RKE - B8 R EEHHEE T
BIEREHE ~ DU MR B4 n] (Negretto, 2017: 16-18) o &K » g
ARZEAREA FHES TH - Bagim R ERErEs  Sef X
B RIEE - BREBOaTE ~ DU B E& (Negretto, 2017: 16-17;
Tushnet, 2013: 1998-99) o Tushnet (2013: 1994, 1998) fsH > R HFH
5o NRA SRR T 0 Bk EEHR TR (crowdsourced) »
ERER > BIAUEREMEEZEA L QEBER) 5 1Er0 8 Lk
HOfE ~ DIREES™ o
B P ARHIERRE - WU H B RFAIGETT E RV A G LB - SRR BA
TCEE R RORL AT » it R ERENEAMT ~ BIAR ~ S22 PR 77 87 2 BhBGE
TS » Fraf AR (representation) A& 20 7H (B30 R HE & #9 K
(delegate) ~ ] DURK{EH C RAIRAERTH HIRAE (trusteeship) ~ LURERZ
B —EBMamHEE (mandate) (Pitkin, 1967) ° K[ [ » HIERZ a0
TERE -~ M HLEBEREE RS - BE RO - SRR A %R
(deliberation) HyZZfa] » thIK I » A& @R TS & ¥ IR - BLE e
BAERIRE ¢ KM S - BIEBARCAT LISk B A R A @ Bt a - (RN & -
RN EE.C - SREAIRER ErEEm el R 7S E & 7TRRIMNE Al
R~ OOAR— s HA - PAMERE NS C R ~ BRrEkE - [ -
BARAT LUE @ (EE E  EE P (logrolling ) 5 T84 & (Elster, 1995:
387-93) -
R BIHHIERIEART 7720 - SEBITE 1791 ~ 1793 FRYE LRI R AR
HEERE T 5ERL » &H TR s ANl - B FRBIRE R R - 2RAEE
fEIER ~ EBRIFIEXNE G - HEHEENRE - REVOHEERERGHIE

38

Saunders (2012:7) ~ J Arato (2000: 167) EREEEEANAIARBERES ~ DURIEETE -

3 BEEMECGMPE S & (Council of Europe) HYJ Venice Commission (2011: para. 144) » 5t
R IF R HIETH @R Z 080 ~ BB BEE TR 2 ~ KRN B R E i ~ DUKIREE
MR o
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HamEhan » EIREASEEE ~ DIRBAM (Abrato, 2000: 250) o Tushnet (2013:
1996-97) fia it » & AT EGA & REEGR LB 1789 FAE B WAt 6w
b T S ESULERTARY » EA LR BERER A ~ PR > i - @
K% B HITE R Fraf B A B L BT EAC R B 52 88 5 35 )R BIK - &3kAY
AR DRESIE K AN > I FsBR T B E% & > gl 2 E @I GR R T 2K &
B R HEA (IR m BRI RE R > AT DITERZ B A IRE B A
e TRLT ) MR FTLL > HRERIE RS AR ~ KB5S
o

AR A RS » R+ /A man & ik s AR
TIEAC RO T E LB D AT A # s A A A R IE S o A0 R -
SR REBCRE - ) EEER - DRI RECRRR B ERY H 228 > o H R A
TIAERIIEDT T (Negretto, 2017: 18) = HBE b > fEBURKZERHE T
EREER TR R ST A F R » Rl R BUE RIEMHRFE A T3RE »
WEA BB R E ABIE A T RESIIZ S 5% (Saunders, 2012:7) < H T »
fals B B P93 R B RE I A L R A A B AL e - B A B R B R R A %
% (qualified majority) E@ELATLL » AN - BIER A CHKHZKHES
AL (soft law) #%) » thgh R - ME R ~ BB S B (L ~
Hth ~ HE P HERE R - AR A KRR E R R LA EE N HAf
M EEANE MR AW 8 RonliAEG - FHE - BB NEF]
W EEAN R BT EERERMEEREFRGWNE (Tushnet, 2013:
1999-20) -

40

A RRESSE HEEMURED T & s PIRE RS - RBE M (2019) ~ 525110 (2019) ~ KT Bk
(2019) -

R T R B G (F 2018 EIRSE T TR - 2018 5 (T B AR

IR B @ 0824 HAFE S/ - 2019 5 FmIGE - 2019) -

Elster (1995: 395) Z8f% » & H G IRERZARREME - TR & & G I ERZ BB ;

FIERHIIRAEAE » RBHGIER G (1787) AHAR - EREINBRFIEZRE (1789)

WRAEMIE > M PSSR AE 1978 4R AR 8T > fe (7P

TN 1778 T B ~ 1792 #r e An BN ~ LUK 1793 kB ik (Negretto, 2017: 18)  © &

e RE S VN il ADEF T

42

43
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EHIRDF N

— - BERHA"

BURTHBR ~ kB HEZ2E RUMEFEEWF A (endurance) » ik
& EREEFEREM A 2 A o tR1B Elkins A (2009: 1-2) > ZEHEERD
I 50 F 0 FIERRIE 19 4 WliF /@ Thomas Jefferson & - 23R M & A
W T2 BHTE LRI ~ RUgstiny &S T ABHE LR 7% B E BT
TE 5 TESEEAE 1789 EHIFTRIEEA T 200 4 ML 1789 Fik
Fi A 10 RES? FBEAFEAMEA G MGG HRE LR - EEER R
LREMPREEE AV AL » AEER R0~ KOBHE  BIREL - RBUATE
E 5 fHEH - FEIEMHUHIE 525 2 75 B8 B IR {EL 3EE 50 5o A0 e ok 28 () o B
SRS > B BUR BN FIBUE A - B2/ L BUK (Elkins, et al.,
2009: 5-6) ©

Elkins 2 A (2009: 2-4) $5H » @& E LA BUGHIE & i A R
(1) (sticky) - #fG00RE (SRR 2B A A s) : =42t
W > FERFEMALZ (DNA) ~ DUk HIER @R GESE)) MREZE - 78
BIA ~ DU Bl ERES (BRER ~ fai) thERRA A2 o tEt » BEH
(i A BE SRR E S B R R (EAEERET ~ ROERD) ~ R A REEE ?
EREFIER  BEEHEAE (FHE -G8 ~ DIRIMEIRE (B
KiE) o ARMARRHEE ~ BUF A » HHEBAUL ~ RREFRE
Q0 S B S B BOR BRI ~ SR B R KR o th g B
FHIMERE o GEERMIK - R EFH T HME ML HEBEH ~ B
BYIE B LUR AR R o R o TR AR S AR 4 o B JEE 2 s S 4] 2
Hurn)EEat » —E A RefRiE N RIVED  BEZ AT (Rana, 2012: 1018) ?

M Varol (2016) TS = EHIEEME (stickiness) » FLBEH I FH 3 2 4EHS (maintenance) (Berber

& George, 2001) -
 Elkins 2 A (2000: 1) 87— {523 « 5 A KB B0 EOR GRHERESE - 0 REER
MR - RALE MR A BT -
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A BERLHREBE S (constitutional state) » FEFFA R EHE
B ZRA) LB PFI E ~ M AE T/ PF (Venter, 2008: 16; Negretto » 2017:
20) o

— - BERRK

5 S L SR N REIEETY (unamendable, immutable) » S
MEEMEK]  (eternity clause) » BEAERIEE AL 79 FHEY » AR
B (25 1468) ~ DIRGEEIRHI (55 20 16 - BEEBiesdl) Argd] - LB
IR PR ErECRE L IR IR - AR o 1975 E&EEMA 35 FHBEUIERK « Bt
ENE B mEBE A E BRI REB B FIE M AR RERE » iEE ~ HEEnm
KEMAREERAREEEERZSEAE - WP IRER LA REEE)
H{6EFK ( Tushnet, 2013: 2005; Klein & Sajo, 2012: 21-22) -
Klein B Sajo (2012) 25 > @EIREE L ~ SURHM L (BaL I
i) B SR Y - AL A RO RERY) A S B A B o Tushnet (2013:
2005-2006) H%E - RIKIBIRANKEEE » BHEEENARGIEEER
WAERY N R ERE 2 i85 - ARGIERE ] DIRAEFRENEKER » A&
1M > AREEAGEER AN RE SO AR BRI A HIERE - HEE - thigh 4% F 5 A &Y
71 REETH BN ZBRHE - ZFHE > S 2R (protanto) - B
—HJER IR R R o

= EHEEH!

B A S AR H (FhRBUFRER]) HUBEEE R R EERE
HURESE - EREEHE SERISUR - Al > Bas APIRHEE R 7SR B R

46 R E ISR oA B (decide not to decide)  (Dixon & Ginsburg, 2012)

47 e o .

5793 & -
Amendments to this Basic Law affecting the division of the Federation into
Lénder, their participation in principle in the legislative process, or the principles

laid down in Articles 1 and 20 shall be inadmissible.
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I N EPE S aa Rl =D N5 £ SN 0L SN S N k2 =D N 7 S S = Bt L 1)
ANTHBEENRHIENRBESR > 2P AETEENS » FragfEmHl
WETHI R ZE OF B > R ERVBE A EE T HRIRE R K > HE I ZHIE
MIBGRE » R A G E R L m R -

TS TE RS B BT 78 B RS 1997 B IR EE R 5H ORI
B TrpaE REE LD RS E RG] o AR ERIEM G - 5L 3L B I 5202
(A58 : RERNAES] » ZERELES IR EEES® > HE T
i — L BUAZRBLAT LA o S HI B P BRI 0 B K22 R12 IR E MR T ~ 851
RHIT . Pl BAITEREE R ITH > 3 E (accountability) JH1E 5 AR
TEAEE RS e AT T RE - thit B EEERK - 2R
ArERE (6 5) 7?82  HEBREHEGEH SRt - st R matERE -
TP VGBI R » B sE -

TR EE W PR
IEE T ot ot BT
{TBhE BT L Dl Bt

B 5 —EEWEFINEETRITIE

BRI G T B RS - e H IR B TG o Tk P R 1 i
R e R » 5B FARTRID S RS B2 5 MIEHL (Robert McNamara,
1961-68) » FEATHWsH ~ e ERMALMEMR o ST REN - ABRTETERRHE
W WEEBEGHSE BT ME  RIRAEE AR (EEMER) o ol R
el EE A o BRI FERE R BB EHR ? RS BRI ER T R ? B
SRR I 2 R A FRAS T SRR R > R SRS B (BUKR) ~ 5K
ERSEIR R (BRI o HE - AR ERIN R > ER TR SR T
5B 7 i 200 > BB AT LUR I G @ o 0% - th EAR B~ R (FRUBK)
it e B R AR I o 2 H DU IR K DY K R ER A AT B » BORMEMRES)
TR A REEWRNEE A RETREBUARHE G FHFEEARFA : B » &
e AT 1 R B Mt O E — R TE ?

Y OHMR S E B ERIENEE 0 RRESE (2012 1 104-108 ~ 221-23) o
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ZRNEE R SR S T Es

BIFE AR L - HAMT AR B B B U p A B A o Elkins 55 A
(2009: 3-8) LA FHEL ~ 2 B B2 AL HAE ™ » SRS SRR R R A B
AR RREA  BRTEEA S REE - KU - REFE LR E AR
GEAMN . I KER - IHRENER LG TZE (B 6) - BENEY 7 H
FRR TR B - a8 e B2 IRV RR (R A R IR ER 28 - HM A L 2R
S AHRBHE - B — D HEH -

TG

R | \\\\\ ////ﬂ

(ke %g > % > EHE
&=

Ay \\\\\

s  —

6 : B BHIRREAR

(@]

4 P15 AR T — R SR B - BB LS 0 B
B BRI © DURUCEIBIZEUT I - A LR L R i (5
TR A % (causal link) -0 - P99t BREY BN FLRARA - 05
5 ~ BB B U TR R (BEIESE > 1999 1 197-98 2 206-10) -
Bt > ST - SR T — (R 2 AR AR R ~ B
il IR W ERIOR « LURBUR REORE - W) R
FRARBCARY (S - SIRBE - 20145 11821592052 250) «

0 fi (P L 2 B EER B ~ LR AR I BR R (Elkins, et al., 2009: 9)
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IR 2 7 BT HIIE £ (New Institutionalism) HUREH - 1@  BBLH
i WL R E S TR R A S - B S REGE 40 ~ 1
@~ RS RMIIE - #FAIREBE T (contingent) BLifE ) —k
B

FAFISBH Frye (2002) RO HE » B H R B S B0 1
I (EBCH R B ) RIERIEPEREE (@R -
HE RS (HEESE - 2012 0 103-104) o MR RAERIFE LiE B - a1
38 (1 P 25 1 BT A0 O AR BRSBTS
(state-making) > SA{ & HE 1 SLIE] 6 FSIE 7 - AVHITE B SALHE —
5+ AT LURA R OB » #8780 H R B 1 5L -

e
it
| || e
> +
i 2 %
s ] = i
1% WL Sl il N\
£t i EINE N Vel
P ES ® 7 5
@’* & ’;%5
fi| | b i
T # =
%

M s R EGA N YIRS > G B R B K IRYE > 0 K I SR A
R STLER B R - T B 5 ) 70 5 B G 1 1 B 18 71 & MRS (B F 3% - 1999
197-204) o

2 OHE > IR AR RN E
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Bk ek 2 = oS A R B A AT O AT 5

j22]
2z
=
g
%” w| g
V|
= = S| =
b 5 HE
1l 2 |5
> = »n O
#® |=]3 gl |2 g|s
£l 5 ) 5 A=
2| = © (=¥ oh g 9
n | & — wn| @ g L
S| = Sl a|2l.8 s |2 Zl >l e
= 153 Ol 0| = g1 &
Q| v o2 o =] <
S| ol &|l=|.2 - [} [ 5} 51.2) &
[ON I = ol ey SRR —_ E S5
Bl 5| S| 2|88 w| 8 gl o=
£ 2S5 E|2|°e| =288 58S
= 2 Sl || %2 5|22 2
w2l E|lw|lo|la|lo|olB| Q5= E
S|l 2| Elal ol 3 2l2sEl=
S| S|l ool o|B|lo| a X|l=|2|°lo|-=|]o
O|Z|_R|E|O|0|~|rnH|mO|0 (K| 0|~
Starting the process " " " .
Road map " (mm ] [ u LN
Generating ideas " (n(nn|n|m|n|m " "m
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Exploring Constitution-Making and
Constitutional Change

Cheng-Feng Shih

Professor, Department of Indigenous Affairs and Development
National Dong Hwa University Shoufeng, Hualien, TAIWAN

Abstract

We shall start with discussions of the constituent power of the people
and constitution-making and their relations to nation-building, then explore
why a state undertakes constitution-building, and examine its timing. ~After
looking into carious approaches of constitution-making, we will examine
some issues to be decided, including mechanisms of launching
constitution-making, entity, and public participation. Meanwhile, we
will also understand the substance of constitution-making, including
constitutional endurance, eternity clauses, and constitutional systems.
Finally, we will provide for a conceptual framework for understanding

the causal links during constitutional changes.
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