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520 0 D FRFPRGRR AN EL B 2 g AT RET -
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AL T ﬁﬁ,ﬁtrﬁﬂi ) ST RN o 28 FANEL
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JFE R S RS B s aiE R (28 - KRS
&) AR CRH - RAR R - DIRERIS &8 » HEHTE - &
BRIV E SV S TR & fﬁﬁﬂiz‘“mu@ [FE - fhrs i g
B e AL AE TR B AR SR ~ BRI ~ BR ~ FRIHER - 'R
RAaaElE - ARTIM ~ B EIA - ﬁjiﬂz K Rt g 2 E
WAL B ERAESE (extractive industry) ~ R EURFHYEIZEAE - BEEAEZ
;@ ( Commission on Human Rights ) 5 7|#t5 A Stavenhagen (2003: 2) 2%
REFERBEHERERNFAZE  —EGERAREREREHE
7(?-‘?% FER N ERAYBAER - ISR A S & (Human Rights Council )
Ry sth SR JFE RIHEAFT 5 #&5 A\ Anaya (2011, 2012, 2013) fOLI= %
SRR IR (4 Il FIR R iy AR F B -

I traditional territory ~ ancestral domain - fR#5 Anaya (2013: para. 27) » [R{FEERN
S ERE  (—) BEAEERAEEIR (ttle) ~ SREBZMRE SN L (Z) F
ERBHABRGHIREIR  TBLEMRIBIER (customary tenure ) FTHEA AR L 5 DLk
(=) At B LR R AR TT » R ES T MR REERCAREER
ARE o JFLR
Indigenous peoples’ territories include lands that are in some form titled or reserved to
them by the State, lands that they traditionally own or possess under customary tenure
(whether officially titled or not), or other areas that are of cultural or religious
significance to them or in which they traditionally have access to resources that are
important to their physical well-being or cultural practices.
2 5 EREAR - TART HEET TR H/KFIE4HEEA] ;- R EAKRE 3,000 BT ERA
(FABRFIZEA - 2018) -~ BIRAVIHE - WRADFEE -
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FR#E Adamson B Pelosi (2014: 24) HYHE » [F3EE 1,000 K EHAE
(Russell 1,000) EH - A 52 Mg A L H AL HATFER - 48345 330
BRI 7 B (R R AV SIS ~ BRI » Horp 257 (BB EECRAAR ~ 73
(B2 HAMBEZE > 33 35% (115) AYBEE A e AV ER > TR ERE
SIS ~ BB ERILIFEEREEN - mMEE P ERENTE 54%
(177) - WA SUEE + Horp o R A R B 5 R S (R
FEFIAVARERCSZEE (p. 26) » [HFEE KIEEAREE S WRLLAF Koy
My BN 2R B R EHE > 38% (20 ) WA EIEHEEE) - B AMERE
77t - Al RA S R RFEHFERE (pp. 31-32) -

PR RIEEAE ) 56 21 (REE » BUNERANTE R R L3 5%
KHEBE—E&EN A MRS LR - EREAA - £BRE - K
s > WA SR TEE ) e MeWEIEEAN TEE, - 1%

PREE s RESFERAN  BUNBLARZIEDUEL « 28 > TDEARKEZE
FHAEESR®E VgL, BEXZE  SIHTARSRELESAHENX
E o URRIIENEEEEL— > KFHEER - "THELIE —EEE
REZELBFEEREERN | REAL 2 EEE  ARBERERSSEEE
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£ > B RaEsEE - BN ~ @rER - DURIIZERIVIES > 24
&I ERFIRERE (mineral rights ) AYACH - #8374 EIRR LAT— 241
BEFIG - PR B o B A T -

%\‘ \_% \;‘_;'@‘_\:‘;i \‘étﬁjf%;é’:

TEEMIFTARERE o] Aoy B =KJH (Johnson, 2010: 13-16) : (—) &
A A %] (land ownership system ) 57 A iEY)2 1AV (accessory )
HEBNMERA > () F5&FH (concession system ) T iRIEY)E N EIZ
HEI S 3 B R A48 EBAER o (=) B&RHI (claim system) 58 By ek 2
IS IREY - EEZar B R BRE) - K BiER - Warden-Fernandez

(2011: 7-8) AIRemERE 7> RyBIEIA % (Civil Law) ~ K375 % (Common
Law) : FiiEHEBIRHA R T AR - ZE0h T ENER - 2REREZ
TR B EIR A TR EAISERT - DT > BRI AR - N - 4t
PETH ~ RINZEREL B ERRAIES

===

EEFENEEREBRNVBERHEGHELAN LT - R fI5E5R T
REEIILAFEHEE » 1% KEZ T I BREIAYERET ~ S Aty 77 B E 77 I
&N - BAT - fEEIZ2 ATRAHIEE - BEAW TR THEHED
TS RE IR & AV &R ELAE ZKRE ~ JRRE - DR AE - LUK &R ( Netteim,
et al., 2002: chap. 3 ) EFREUFAE 1946 FRk 17" EIHZ &2 Z 8¢ | (Indian

R Ny By EHEH 3 (Regalian theory ) ~ DU SE R ¥R (Res-nullius) - A& 504
HE=E (BHR) BTEE & e E R EREE E RS (first-come, first-served) -
i % HE NS A R AR R Johnson, 2010: 15) - 35£:% Bocobo( 1936)~ bL & Wikipedia
(2017: Regalian Right)

AR > THHVFTE#ERIDRER > BESMT ~ DUk B2 gt h T S
M Cuius est solum, eius est usque ad coelum et ad inferos (whoever’s is the soil, it is theirs
all the way to Heaven and all the way to hell ) > - REF[H ( Wikipedia, 2017: Cuius est
solum, eius est usque ad coelum et ad inferos) -
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Claims Commission, ICC) -~ EZ2 3t ¥ BUR 5 {5 B EUH 47 FIRHT T I PR

R o 1SN AT 0 R R B R 23 3t 2 PR I S B 17 B o 5 35
H o BUN AR RIELE 1971 FRERH o E » I B e iy T it in

FREIEEZREZE ) (Alaska Native Claims Settlement Act, 1971) I DAREST. »
B i BT A ER AR ST ELS: 4,400 B il 130 ~ RS 35 5 9 (% 6,200 E#HE
(HREQC, 2004: 203-204 ) -

— B

BUNAITERE 5 ARIB NI R - BUN HIE B ILER R RE— 2+ Y
(EFIfE - EFESTR - 26 - RIRE & (Warden-Fernandez, 2011: 8-9) - 74
i > E BN = S A A TS B SR HIBI y (Mabo vs. Queensland
(2), 1992) R JFAE RAY L HURE ~ 5 € H 2K £ 2 3t (terra nullius ) VB
B U R T IEE 5 (Native Title Act, 1993 (Cth)) » 311" R
FEAHHEERE | (National Native Title Tribunal ) K& 8+ EEE AR
B ZR B8 AR SGES TR RIEHI By (Wik Peoples
v. Queensland, 1996) > HESRIR{E B (450 -0 HEELE i - 3L Ary 2
7 B R RIRELA AR - BRSEA T ~ BUBUE SHI A BRI E 4 SRy
fihiE > FrAlE R R L F 177 € (Indigenous Land Use Agreement,
ILUA) (Behrendt, 2000; Magallanes, 1999: 249; Langton, 2001: 24; Warden-
Fernandez, 2011: 12-13) -

= - 1B7ERE

LR FE 1840 FEABHANEE]T TIMERARE s (Treaty of Waitangi)
i B A EEFRERE 8 CH EREARSHAT B Y L Afbk - ROfE
TR —EHFIBUGAE 1975 8 T IME R &Y% 5 (Treaty of Waitangi
Act) ~ 3L TIMEEARE ; (Waitangi Tribunal) > A Fi#6#2 B AFTHE
L3R ~ R ERER R ACE TR R RIRAE T BA LM% s (Maori Land

6 e . e S P =B S 2
BESLE High Court » FRER - RINEAREFH R EZEPE (Supreme Court) -«
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Act, 1993) EBiBDE - THMERRET 5 P ORREEY IR R - R A 7 E 20K
% (Durie, 1998: 115-38; Brownlie, 1992: 13-19) - &F| A HEi#A 5% 0+
H 5 BURNAE 1991 8 " EIREEE,  (Resource Management Act) ~ J¢
PWEsEE s (Crown Minerals Act) - JEFDAIREE A » MBUFELAA
HF25 B EWEAN R E (Warden-Fernandez, 2011: 13-15)

g~ nIEX

TNEERBUN 2 Fr LB R M R RGN T & S TEN B AAE R

PRSI ERE NS » K T # R 5B H BN » U2 fERIE
B 1 BRAY SRS - R L i = AR AT 1973 4388 A Calder v. Attorney-General
of British Columbia » KRR £ RIFEH LI FEEETFT ~ HIEFRERIEARE
M ZERBUR B8 L SE G > BUS#a#ED) " @i it E 8
(comprehensive land claims, CLC) B » R {FRIERER B 61 €18
H o BRI R i mEBE 1997 1Y Delgamuukw v. British Columbia |/
bR TR Ok B A HYBRIE B R A (para. 122) » EERLABUATREHY T =
HHVAE MBS AR LI RE - BAR b BURFRR (R RGBS E
& g YA ARER - RAE b R RIEABEER KL E -3
DI BB BUNEIRCIL ~ el - Ay L] ~ JESHE - DR S8 LithE s
KRBT R -

\\\?{Zr

R AR A SRR

AT AT PR R AE RIGHREE RV AR 0 R B E M ~ RAZFPHE (B 2) o Al
BHE R ERETRR ERE T, B - DURCSUERE > RERIHRE
ARETAR > EE2BAR - EaRE W - KHE (FEIES > 2008 : 194-95) -
Skogvang (2013: 328) 52k - fEISLEMEAIAY EALE SR IARAVIFEAL > 3525

7 i ES%E ~ BIREE (2014) ~ DUREIESE (2016) FEFY James Bay Cree ~ Inuit ~ Métis

B, Sechelt 58 Py AR -
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FOMBR — U M R R PR N4 5 (International Convention on the
Elimination of All Forms of Racial Discrimination, 1965) ; TH&EEER
WEFER|E = 5 (United Nations Declaration on the Rights of Indigenous
Peoples, 2007) 1255 2 ftiiarr o T IREREREAZH B i - BTE HAi
ERIERA NPE  AREETHEEEMNFAZEMPREAR - FalEf =z
RN HFEERER SRS B - °
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- ER

Tt AMEET = 5 (Universal Declaration of Human Rights, 1948 )
17 8~ TENAMEANL s (American Convention on Human Rights, 1969)
21 DL PIEM AREREE , (African Charter on Human and Peoples’

P oRxR:
Indigenous peoples and individuals are free and equal to all other peoples and
individuals and have the right to be free from any kind of discrimination, in the exercise
0 of their rights, in particular that based on their indigenous origin or identity.

JFS0E -

1. Everyone has the right to own property alone as well as in association with others.
2. No one shall be arbitrarily deprived of his property.

1. Everyone has the right to the use and enjoyment of his property. The law may
subordinate such use and enjoyment to the interest of society.
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Rights, 1981) 55 14 5" #LOA U IR EERE  BRIER By T A SEFIZS R B
1256 21 REBEHERTA ANE A DLE HIEH B CHIRAE R - IR A S0 H]
B RABRFHIE > B EZ IR ~ 3 PR HE" - 5
G DER—UIR A EREREE AL 5 5 HREREAAZR "HE
e EWMEMFEFR] | (The right to own property alone as well as in
association with other) - B PR AMEF , WHFRONERE - &HE "4
EREMFIBUARER] IS A4 5 (International Covenant on Civil and Political
Rights, 1966) ~ LLF T&R ~ & RO EHERBIE A4 5 (International
Covenant on Economic, Social and Cultural Rights, 1966 ) 7 7 & B ERE
A RITESS 47 5k ~ DARES 25 [RIZEE S - R AT #E U@ T E M Rk =0
FIREEJRE" -

2. No one shall be deprived of his property except upon payment of just compensation,
for reasons of public utility or social interest, and in the cases and according to the
forms established by law.

"o

The right to property shall be guaranteed. It may only be encroached upon in the

interest of public need or in the general interest of the community and in accordance

with the provisions of appropriate laws.
? e

1. All peoples shall freely dispose of their wealth and natural resources. This right
shall be exercised in the exclusive interest of the people. In no case shall a people
be deprived of it

2. In case of spoilation, the dispossessed people shall have the right to the lawful
recovery of its property as well as to an adequate compensation.

3. The free disposal of wealth and natural resources shall be exercised without prejudice
to the obligation of promoting international economic cooperation based on mutual
respect, equitable exchange and the principles of international law.

4. State Parties to the present Charter shall individually and collectively exercise the
right to free disposal of their wealth and natural resources with a view to
strengthening African Unity and solidarity.

5. State Parties to the present Charter shall undertake to eliminate all forms of foreign
exploitation particularly that practised by international monopolies so as to enable
their peoples to fully benefit from the advantages derived from their national
resources.

P

Nothing in the present Covenant shall be interpreted as impairing the inherent right of

all peoples to enjoy and utilize fully and freely their natural wealth and resources.



RAEREWHBRAEE 9

B B e BUMBREFE R Z B (Committee on the Elimination of Racial
Discrimination ) Fi{ERY T &5 23 58 —f& 4725 ; ( General Recommendation 23,
Indigenous Peoples, 1997 ) $ElE % F = © DRI PRt i (F RRIGHER ~ %
J& ~ P~ SRR ESEARY L~ I BUER AN > R E R HEH
FIBHIEE (free and informed consent) [ /% » MHEIARE » &
HE LAFENRE > MEREUAFEAIEM R (just, fair and prompt ) £y
"

BRIFER A% TAHAST R B Y& B4 o ( Convention Concerning Indigenous
and Tribal Peoples in Independent Countries, 1989 ) {55 13-19 i ELE& &5
FERELHENRE - CHEES 14 GREREZEEKRETERRESH
i~ WA PR L o [F B SR AU B A R L (identify ) 32 26 13" -
WA SRR B R A - M BB SR AR e A L AR (T
BE1) -

SFEEAKEE 1962 i % (Resolution 1803: Permanent Sovereignty
over Natural Resources ) EAFTA M ERGEREA L EH AE JRIY K A ERE( Daes,
20014a, 2004b) - TEREEEFEREEAES ) A=02 —NEHIETH
i R AR« R RIRER T #A Tt - HI - B TRAVRER] -
BAMER - R - REERER (5526 ) 5 BIxEZFEERENESE -
WHIE (55 27 %) 5 FUERERN L ETEA SRS M IRERRER] (5 29
%) BRIFEBAEERE - RAFEAIERFE - SRR A8EEN (5 10
&) (KIgE2) -

14 .
JFSE

5. The Committee especially calls upon States parties to recognize and protect the rights
of indigenous peoples to own, develop, control and use their communal lands,
territories and resources and, where they have been deprived of their lands and
territories traditionally owned or otherwise inhabited or used without their free and
informed consent, to take steps to return those lands and territories. Only when this
is for factual reasons not possible, the right to restitution should be substituted by the
right to just, fair and prompt compensation. Such compensation should as far as
possible take the form of lands and territories.

B gt g ek TR, -
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—~Xice

TN REUEHEFIBIR ALY 555 27 (e D BOREEI S LR AT
MBS AESEHZAE (Human Rights Committee ) F{ERY 55 23
gE—feEZ R, (General Comment 23: The Rights of Minorities (Art. 27),
1994) » ALHYRIA LME A - 60158 & 5 O A BEAY R Al 4R & 7
N THEHREEERENS » EKESBEBEMRILEAK R IEE SRR ~
H ORI NBER S BN BERE R AR SR - IR RIG AR A H X
b+ T 3 R Al 4 B R S b P AR E B (Skogvang, 2013:
333-34) - sJEEER o TR RIER L B EAE T DU S B RERT AR T K -
Manning (2017: 943-44) FiRtr o] DUES[ TE&ORK ~ g RO LREFEIFE A
44 5 11 RERN YRR R & - 2 iR AYFAER AT RE G KR (3 RIRRY
BYIRE  tRR B ET R B -

16 .
JFSE

In those States in which ethnic, religious or linguistic minorities exist, persons
belonging to such minorities shall not be denied the right, in community with the other
members of their group, to enjoy their own culture, to profess and practice their own
religion, or to use their own language.
Ve
7. With regard to the exercise of the cultural rights protected under article 27, the
Committee observes that culture manifests itself in many forms, including a
particular way of life associated with the use of land resources, especially in the case
of indigenous peoples. That right may include such traditional activities as fishing
or hunting and the right to live in reserves protected by law. The enjoyment of
those rights may require positive legal measures of protection and measures to ensure
the effective participation of members of minority communities in decisions which
affect them.
JFSE

1. The States Parties to the present Covenant recognize the right of everyone to an

18

adequate standard of living for himself and his family, including adequate food,
clothing and housing, and to the continuous improvement of living conditions. The
States Parties will take appropriate steps to ensure the realization of this right,
recognizing to this effect the essential importance of international co-operation based
on free consent.
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PARBUGHERIBIFE AL g K TEOBH G SULRERIBIFE AL 5 5 1 5%
HRZERIE EIARE - Rt AT A RIGE A A E B CHBUaH i ~ 1A
EHIERA ST E ~ &0 - foubEfE - aLLE HEHE E R RARE TR
?*ﬁ%?ﬁ%ﬂﬁﬂé&iﬂ@lﬁ T B AR T L AR ERE"
SN > 55 19 IR H B EANHER - \EEBZ BNk
PR~ DL A RE PRIZAYVIE 22 » R A58 R R B O MERUR N &

BEE R HAE R (Daes, 2004b: paras. 5-6) o
R SS TAHAAE T IR (R B S RIEIREY o 1255 6 ~ T IR HIERIEER
HRAA I — RS AR ~ DU S B0 (LB - T - RaPfl) 0 58 15 16
5 AR BUR DR R R E R IGERY Tt &R - Ba i - B3 KfrE 5 B
FEBEZFIRERE « NEMM T EIROFTERE - BUTt e B ILE R
REFp o IR B BRI E R R EGHE 2 Al - R R E g2 » I
HEERTREEM M Z A ~ FEEFRHE AT e R ARAVIRSE (g% 1)

19 .

1. All peoples have the right of self-determination. By virtue of that right they freely
determine their political status and freely pursue their economic, social and cultural
development.

2. All peoples may, for their own ends, freely dispose of their natural wealth and
resources without prejudice to any obligations arising out of international economic
co-operation, based upon the principle of mutual benefit, and international law. In
no case may a people be deprived of its own means of subsistence.

3. The States Parties to the present Covenant, including those having responsibility for
the administration of Non-Self-Governing and Trust Territories, shall promote the
realization of the right of self-determination, and shall respect that right, in
conformity with the provisions of the Charter of the United Nations.

JFSE

2. Everyone shall have the right to freedom of expression; this right shall include

20

freedom to seek, receive and impart information and ideas of all kinds, regardless of
frontiers, either orally, in writing or in print, in the form of art, or through any other
media of his choice.

VS BT 2 RREEURIEAE » 4 4-5 (RIREIR LRI R - LHBRRHE -
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"HERRERGENES . £5% 3 RIEET T RERBHEERE
FHE L, THMERREERAMERER ) - R PR TEEARERE
EAK ) R TEIREE ~ 118 ~ BULEALY, 55 | RAVEIRR : XESE S
11~ 18-20 A FIE 1K - BEAARE (56 18 k) ~ KakdkalE (56519
fR) o Hrpss 28 ffk

Art. 28.1. Indigenous peoples have the right to redress, by means that can
include restitution or, when this is not possible, just, fair and
equitable compensation, for the lands, territories and resources
which they have traditionally owned or otherwise occupied or
used, and which have been confiscated, taken, occupied, used or

damaged without their free, prior and informed consent.

F281 0 ARG FG ~ A UHB A NiEG ARt A
B2 TR AwETEALAEEE Pap d ofte Lo ok
RAe s g @ A EAET By R AR M R
FRERFR S LA FEARTI NAL 20
bR epR il o

Art. 28.2. Unless otherwise freely agreed upon by the peoples concerned,
compensation shall take the form of lands, territories and

resources equal in quality, size and legal status or of monetary

compensation or other appropriate redress.

F2BLFRARLAEAD BT AR DR RPN R
A R ERER RS R AR 2 TR 28 &
FH 8 Laf i dr o

[EIfRHE > 56 32 fREURIFE RIRA R E S i - S8 - HETRAVEEH R
VB SEIRSY > ORI AL AR ML FTHY L3 B EmE -~ K~ RHME
JREEEE ~ A > SORFBRZ AT > FERZIOEM (in good faith) FEHJF(E
IR ~ M=ok aF - DUERS B B R AEHIEE > Rl et 55 sipa tk ]
REIG ARV B RS ~ &K -~ 1 E - SUE - ERLEBEE  EREZRMLA
SRR DUEEF0F ~ D IEAYRR (ffgk2) -
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AN TR T S E Y W

#EATEE - EMEF4HEE (Organization of American States ) HYZE N
AREEFE (Inter-American Court of Human Rights) ~ EMAEZE S
(Inter-American Commission of Human Rights) {38 T M AR ALY 4
(1969) - {F T —te¥f i {: RIGEGHEER - DUREIFEAEEGFIRYAL -
B13E Mayagna (Sumo) Community of Awas Tingni v. Nicaragua (2001) ~ Mary
and Carrie Dann v. United States (2002 ) ~ Mayan Indigenous Communities of
the Toledo District v. Belize (2004 ) ~ Moiwana Community v. Suriname
(2005) ~ Indigenous Community Yakye Axa v. Paraguay (2005) Saramaka
People v. Suriname (2007 ) ~ Salvador Chiriboga vs. Ecuador (2008 ) ~ Xdkmok
Kasek Indigenous Community v. Paraguay (2010) ~ DLz Kichwa Indigenous
People of Sarayaku v. Ecuador (2012) o 32 B0 FEURRIBRIERE » 3K
BURF St BRYE SR AT R IR SR A EOETTR R - WHAMERH - Al
B~ GHEIPAL - RS - DURFETHEE (Anaya & Crider, 1996; Anaya &

Williams, 2001; Anaya, 2005; Alanis, 2013; Antkowiak, 2013 ) -

RSB AEA L ETEE (treaty body) B - ANEREHEZEG -4
PRI\ GZEE ~ REBEHHEE(LEZE® (Committee on Economic,
Social and Cultural Rights ) $13f 5 (¥ E IRV EE ) [ R - 77 A& Bl
R AR AN VAR T R OFAY S - TER DRIV R E A R ER
JGrasrE (Burger, 2014: 17) - 5540 » BHFESS TAHGRATBREYHE F S AR R H 5
== ( Committee of Experts on the Application of Conventions and
Recommendations, CEACR) {&#5 T J[R{E=EHE RIFHRS . » et EEUFE
PAEAF RIERI S BARE > Stk mefibbns (U'wa Report, 2001; Embera Report,
2001 ) ~ J&.J\% " ( Shuar Report, 2001 ) ~ DL Jz #1755 ( Mexico Report, 2004 )
PR EY (Anaya, 2005: 11-12) -

M AR B E RS AEEBZEGAMNRE R

2 Bt nl D iR %45 T 4H4% (International Labour Organization, 2017 ) H{fS °
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& RE (communication ) th#R % - TR BRI R Z B G TR INZEAX -
IR~ DURMVE R RIGFRFENE L - BEEE - K - K- &2
A s > B3 — B PR R R BR A A SR I - R4 > Antkowiak (2013:
133-34) 2R > HIY TARBUBTEFIBIIE ALY 5 WARIE KA ERE > BTl
ZZEGNEREFEREE 27 GATREI Ve BT % R BT -

Chief Bernard Ominayak and Lubicon Lake Band v. Canada (1990 )

fir A Alberta 25 1L E5HY Lubicon Lake Band R AT 1984 F-8E3T 15
KU » KRR ANNEE - B ESEE (10,000 F 5 AH) $5EBUT -
HEM AL FIFBRAEH R KRR BEIRE MRS - DR At Ay 475 5
B WHES TIEANEE TN RILHEMMTRERE ERT TARKE
FIFIBUEREMBIFE AET 5 56 1 FRAV=(EEK - AR A58 - thMZkZE A
GHORHIAZFILME (territorial rights) - [ BUR L FFHIR A SR R4
RSB EISEMFER TR EEANEE - BERMmMNEST
BEMAEE - HINEAKER - BUFERE H SRR E - AR AREH
i Y R AE RGBS R FE S HE - AR ENRAL R A&t

(paras. 29.7,29.9) -

MZERBUFAIER TAREMMBOSHEFIBIFE AL o frlE AR S
%2 TRJE |, (people) - Tfii Lubicon Lake Band H 25 A 582 ([ " #
Z R —E - WIERE 5 AN - IIZERBUFES I ZE G T8 12 58—
H Ry (General Comment No. 12: Article 1 (Right to Self-determination),
1984) - SRR EAMEZ RN - WABEANREA » SEFARZ TARKER
FEUAEREREIIR AL ESE EZE s (Optional Protocol to the International
Covenant on Civil and Political Rights, 1966 ) =5 1-2 i HIVERS - HIL >
LZE G EZZHA Y (paras. 6.1-6.3) -

MZERBUT B G RER ANEFEREE - &R R A G
IS4 E TSR T BRI E (para. 29.2) ° BURFIHK » Lubicon
Lake Band Y AFERE S EAVHEE IR A PRI E - I EZ A LI EH CHY
R - WRESHBNELG » FE L BUFH & EERAE—E 96 173
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EHAIREE ~ 79 P EAYRRE © 1 B — 0% 9 BRvmE S - &k
RECEHIBEA (para. 24.1) - #RAJEEER - BIPYIEEAAREY T3 - B ]
EIRE 0 WA NEEFR

NEEBZEGEE > R T ARENNBUGENBIPE A EERE
Fa o AR AR L IR 2RI - IR ~ DUR At Lubicon
Lake Band YAk S HYREE 2SR E - INIL AT DURIRES 27 ik (UK
BEAUSLALHE) AR (paras. 13.3-13.4) - #AJEESR > 25 27 (RATIRGERY L
Lt > B A BB NS AC% it & T BhRIRER] » Rt - MhfI9E
EOERERRCEANEME (paras. 32.1-32.2) - ZEGFEE - SUAREH
APERE AN Z— BMARGA AT 2% BRANEGUERAETE TR
MG - 882 - ZEGHE  BELEAALD - ILEBUFTFERIR S - B4
2% %] Lubicon Lake Band AYAJ5 57 ~ KL - WARADENSE 27 FRATIREE
FUSCARRE » RN R BUFAR R SR 2 GRAVAREE FROH - DAEREELE E™ -

23 .
JFS0E -

1. Each State Party to the present Covenant undertakes to respect and to ensure to all
individuals within its territory and subject to its jurisdiction the rights recognized in
the present Covenant, without distinction of any kind, such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth
or other status.

2. Where not already provided for by existing legislative or other measures, each State
Party to the present Covenant undertakes to take the necessary steps, in accordance
with its constitutional processes and with the provisions of the present Covenant, to
adopt such laws or other measures as may be necessary to give effect to the rights
recognized in the present Covenant.

3. Each State Party to the present Covenant undertakes:

(a) To ensure that any person whose rights or freedoms as herein recognized are
violated shall have an effective remedy, notwithstanding that the violation has
been committed by persons acting in an official capacity;

(b)To ensure that any person claiming such a remedy shall have his right thereto
determined by competent judicial, administrative or legislative authorities, or by
any other competent authority provided for by the legal system of the State, and to
develop the possibilities of judicial remedy;

(c)To ensure that the competent authorities shall enforce such remedies when
granted.
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Léinsman et al. v. Finland (1994)

25T Sami JFERIGEIE 1992 FHEHITEST - $545 55 BIBUN M MR 4%
B HBERARFE > 5RO FTEN LRt PR A E -
FRER ~ AR REH A GG E RS E A 5 AR - 0225 M598I
BEICE  EERIEE] T ARBUSHERIBI ALY 5 56 27 R IRIERY D RURERE
ALHE - R A A E B AN HIHRBUR TS » ELEES [ Ivan Kitok v. Sweden

(1988) ~ LKz Lubicon Lake Band v. Canada (1990) » Z R \MFEKEE
FEFRFNE -

SR BUN SR A IR AR IO AR 427 2,586 ~E 05 A H - A A B AT
bl B AR ARGt N B E 1 A - AHEER 14— (insignificant) » [f]
T U B ER B f s R E R R A s 2R/ N (minor ) » 23 B BUR &5 |
B AR AR A — (B OR ~ RS ETEFTIAV AL - R %
AW NI - ZREEBUN 5| Sandra Lovelace v. Canada (1981) > f5H
WIEFT AR HEERME T ARBUGHERIBIIE AL o 55 27 FRATIRER /D E0E
BESTALAE (para. 15) ¥ o ZXFEFUN [EIRE X 5| R Ivan Kitok v. Sweden ( 1988)
NEZ - bz T EHEH R RESEA LR » NEEMS - WHEIRS

(para. 9.3) **» FWHBIFEREENZIN T - B FRIBUTthoaEE
175 ~ REVERIBIE —HEST5 27 RAVELE » FIE - a2 B fesn AR e
FyeF Rl S MIAZ AR ~ DURHRBAE 2 & AT 248 -

MNEEBZEGHEL B 27T RIEASNFHBUGETE " RIREDEE
BEELAIER T  (traditional means of livelihood ) - [ » (BEHE A%
RS FHER AR 0 3l B B RE Ry 77 =X > R IR L HEBR A #5251 56 27
AR (para. 9.3) - ZE G E BB EEIMFERZH L 2800 HE

24 .. = ot e . "
BRI PR ZE B (Central Forest Board ) FTE#E » & A BLBUN ¥ P A RET
) AP
JEzsE 0 T. .., not every interference can be regarded as a denial of rights within the

meaning of article 27. |

JE 3752 :T The Committee observes in this context that the right to enjoy one’s own culture in
community with the other members of the group cannot be determined in abstract but has to
be placed in context. |
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B (margin of appreciation ) #Y 5 HWHE /D BEUEEFHI SALEZ GG E
gt ER IR R DEIGREE AR TE T A — e RNE GBS E R
55 27 IRATERAEMSUERE (para. 9.4) 7 - ZEGFIHITEH » T55 23 5E—f%
MR, (1994) 3851 K T ERE VBRI SUERE » EAUAE - 502
BIRERAY » B L ABRAGERRAY IS I - DAREOR IR A BT LA 22 Bl 2 5 i
IHYAR (para. 9.5) -

ANESBHZE B FHRR S HAC &RV E - HET0H KT
R LDEEHEFE AL 5 140 2B G S BUS TERZ 35T T 58
ZHI > AR S EER AN G - I HEEE AR E R - & Ay BIRERL
O AR Z R FIHYE2E (para. 9.6) ¥« (EEAI - ZEGBEHIIE
BUNEAZEar - SOREBIOVAMERER A BE S B4 0 RARE
EITREARRERRVEE - S INEE > ARG ETEROER RN
USZAERE (para. 9.8) - #RAJEER - BUFVEEHHHIEA - MIERE R
=~ —RIZF|EE (Manning 2017: 954) -

27 C e . .
JRSZ52 7. .., measures that have a certain limited impact on the way of life of persons

belonging to a minority will not necessarily amount to a denial of the right under article 27. |
28 JE3 & ¢ T The enjoyment of those rights may require positive legal measures of protection
and measures to ensure the effective participation of members of minority communities in
decisions which affect them. ; (para. 7)
FoO2 (RARSEERFEARMAN)

It notes in particular that the interests of the Muotkatunturi Herdsmens’ Committee and

29

of the authors were considered during the proceedings leading to the delivery of the
quarrying permit, that the authors were consulted during the proceedings, and that
reindeer herding in the area does not appear to have been adversely affected by such
quarrying as has occurred.

JFSCE

9.8.With regard to the authors’ concerns about future activities, the Committee notes

30

that economic activities must, in order to comply with article 27, be carried out in a
way that the authors continue to benefit from reindeer husbandry. Furthermore, if
mining activities in the Angeli area were to be approved on a large scale and
significantly expanded by those companies to which exploitation permits have been
issued, then this may constitute a violation of the authors’ rights under article 27, in
particular of their right to enjoy their own culture. The State party is under a duty

to bear this in mind when either extending existing contracts or granting new ones.
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Jouni E. Linsman v. Finland (1996)

2 Sami JFEREALE 1995 Fm AEEHBZ S GIRHTEST » F5EE
FFAEM PR SRR R R B BRG » Bi— 2548 K 3,000 A EARA > DIE
T B2 BB A R U P Ay A it 22 » BIE b /B Sk LA AR L - TR
AR AR HE LR AT ~ WEHIMEAHE S - R fE g S &R ER
BHEE > D& EZEGLE Linsman et al. v. Finland (1994 ) FiigHHRE
HHE R THE (para. 9.8) » FILEIMIIE T ARBUBHERIBI ALY 56 27
P IRBE Y SCALRE © TR A3AR - BBk K A [E5E (National Forest and
Park Service) fEFIEINVEIE - TG HTRE - SHHEIENEH > [HS
HEFEBASE NI ZR S (Muotkatunturi Herdsmen’s Committee )
FREAMNAARGTE » $h= T HRHISEL, (effective participation) -

SEEBUTRAIS B - (oREE A 254 ANH - HRNIEARRZER/N - I
FENAEEFZEERE "5 23 5 —MEE R, Pridsn "R D BURE
AL~ S Rt GREN AT RERE Y RIbRER T ARBUAHEFIE
BEAEY 5 56 27 BRI DEUBERE AL RERI PR - 23 HIBUN R C S ER B2 78
HIFRARE B 7 R ER A& Y — AL EOB R %5 ~ DURIEARYFIZS - FIEF s
A B BRR T AZEERNINZER S - REEREINRGE I
HEATMKE (react negatively) - HEFES A HEKE ?

NBEERFE EOFEZHIBIES| Linsman et al. v. Finland (1994) HJ5t:
Bl - REHFIEIENEHAT ~ URAKIERZEE G EFEANAETE T
REREHANSBERE  WEAWEAHEE S gHEENIENEE - 8
Fis > BEREREINHEBNNER TR > HRBEANBKRZEES
R CR R RORET S > FTL At A REa B2 H 550 (para. 10.5)
il ZEGBERESHEBUN » EEAZ AN SRR E ZE-EEERT

31
32
33

B SEIBARTE R 255,000 A B FTA HERY Foigk i R gk -

WA AL A A R (HEZE TR > 2018 ¢ #4K) -

JF3r & ¢ T The protection of these rights is directed towards ensuring the survival and
continued development of the cultural, religious and social identity of the minorities
concerned, thus enriching the fabric of society as a whole. ; (para. 9)
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i B AT REFT A s BEEL & T B EE - AR - RUA AT RERUE B S 27 R IR
SEAYSERE ¢ AN - ZREGWIET - EREBUTEE i FER A H A E AR %
ZE (Bagns) B ERiEshE iR EA e g 88 H N mE
HEMEALENE AL SLLHE (para. 10.7) * e

Apirana Mahuika et al. v. New Zealand (2000)

EFATE 1993 4F ¥ 5 & 75 B BT RF P9 69 Of 58 RE o DLOK B
(extinguished ) 1B B /N TIHIRGHE » IS RERUIE A R IE1S S8R A
MIER » E4CHETS Treaty of Waitangi (1840) FrR#EIIZET - i A0
g PARBUBTERIBIFE ALY o 55 1 GRATORMERY ERHE - k2 HET I 4%
HOHIER 5 BE4) > Y Treaty of Waitangi (Fisheries Claims) Settlement Act
(1992) & T = N BEEAYRE SEMRIE - B FREATE = foUtb
NG 27 P ORFER SABHE -
MPERBUN Ry TARBUGREFIBIFE AL o 55 1 BRATIRIER 256
W ZEGAEZZHEARIFTEE - 258 27 RATIREASULRE - I0IFRZ
HIRE » REARENES  ERNAFEZEHIVES - 30ZMRE - BUN
BTHEBRAMREEERRE - KEEH » FRUBENAGEAENE

* Fce
The Committee is aware, on the basis of earlier communications, that other large scale
exploitations touching upon the natural environment, such as quarrying, are being
planned and implemented in the area where the Sami people live. Even though in the
present communication the Committee has reached the conclusion that the facts of the
case do not reveal a violation of the rights of the authors, the Committee deems it
important to point out that the State party must bear in mind when taking steps affecting
the rights under article 27, that though different activities in themselves may not
constitute a violation of this article, such activities, taken together, may erode the rights
of Sami people to enjoy their own culture.
RN RGBT R A (Quota Management System, QMS) » RFETES - 5
IREE (2014) -
* (R  BAREIREIAT#THM R (Memorandum of Understanding) 334 /R
BN AEARER - AR - IRASEERIBIIAR - AP EE L RA R - EER
B %S (para. 5.8) -
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g o BNt BAMERA AR HIAVEE R A S - IS TR R
& - J1% > BUNESIZ B E1E Marshall v. Canada (1991) HIERE - 13k
P WY E0E & A s P -

ANEEBZEGE L EZEN S8R5 —8EA (a group of individuals )
TR LFEIERRIL - B8 T AREFFBUSHERBIFE AL
EE 0 B 627 REVEEARE - ENE 1 BRI ERGRE ol
AR R B AT Z B - e Rl2 5 27 RATIReERYSUBHE (para. 9.2)
HAN > ZEGRAKEEENR S SUEIAAREE > AIFEZLHETEN
Felrry % - Al DIBEZ R @IS 27 (RAVENE (paras. 9.3-9.4) - fx{% -
ZEEIET]| Linsman et al. v. Finland (1994: para. 9.6 ) » 53 548 K 25 Y 1
NEHE S BRS R L E 478 R B VIS & 2555 P HY R (F (para. 9.5)
Vo HILE R REEEEILEE 27 RATRENSULE - ZEgHRHENE
BEANRBEREE THEERE , SRR > SRS AEEHE -

Jouni Linsman et al. v. Finland (2001 )

ZREE Sami JREERBEASUE 2001 A ARESEBZ B gie iz > f5HE
JFE 7 1980 FEARBABIERE NI EGHEIHEAR - A 1,600 2 EHYBIREHSIT
Ko MR 40% HIHIACRE ~ R AR LA RERI MR B AR - EASE KB HGE
VSO E M EEReTRBEEE - iRt fIE T ARBUGRERN B
DN g B 27 RATIRIERYSTERE  BEAh > IR ASE - @E B R A E
EMEBFINZBEGSINERSE > MZAMEHNREARTHERRIK
#f 0 8 o ORRANETT © Rt - R Eg B2 MAREE - A
o MHEEARE - AR LT Wit - BHE LERZARHISH -

e
In its case law under the Optional Protocol, the Committee has emphasised that the
acceptability of measures that affect or interfere with the culturally significant economic
activities of a minority depends on whether the members of the minority in question
have had the opportunity to participate in the decision-making process in relation to
these measures and whether they will continue to benefit from their traditional

economy.
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23RBS - TR ZE B g HIE &R SRIEA 248,000 A HF > BIA MR H
A 16,000 AH (6%) - MEILGAKRVEE AR 1.2%  M2A TR K
IR - [HZ 2 TS > HLENHAEIMIERERZE -
S FEBUN L ERRIR BN E B g A G EEE o BEEE - Wi E2
AER 2 -

MNEFERFZEZEH Linsman et al. v. Finland (1994) (Y& » {5540
SREUNFTE ST T By R # [ BRI AR AR S ~ SO & TR AR TH
W 0 SRS B RS RIDEIE 27 BT iRiERy/ D EUER SULHE - BB
TR - R 2P o MAE S BBUNTE R — BT - B2 H At
73 BT BRELHY 5 e P BE A5 BRI 4R &% (combined effects) - ifif HARE R &
B2 e > WEBBZE  BAE - DURK (para. 10.2) * - ZEGHYES
s e BUR B RTATETAIOR - IR SR EE e DI 2 EE AR SULE - &
B0t - Manning (2017: 957-58) 58 R AL AR BRIE AT (FAY R A fHE 1Y
BUR > Bt AE R —E AR - i AR ESHOtE - WA ER (I
RS ) ~ B8 (HERM) APRE

Angela Poma Poma v. Peru (2009)

—fir Aymara [FE RIERAHEIT BRI 1950-90 4 REFEHET
B ST E 1970 SR AE R BRSR — ARSI + 10,000 44 B4 LA

* e

In weighing the effects of logging, or indeed any other measures taken by a State party
which has an impact on a minority's culture, the Committee notes that the infringement
of a minority's right to enjoy their own culture, as provided for in article 27, may result
from the combined effects of a series of actions or measures taken by a State party over
a period of time and in more than one area of the State occupied by that minority.
Thus, the Committee must consider the overall effects of such measures on the ability of
the minority concerned to continue to enjoy their culture. In the present case, and
taking into account the specific elements brought to its attention, it must consider the
effects of these measures not at one particular point in time - either immediately before
or after the measures are carried out - but the effects of past, present and planned future
logging on the authors’ ability to enjoy their culture in community with other members
of their group.
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POmAR R GR/K R ER - R T B8 (llama) ~ DLRFEEE (alpaca) 3B
T BAE—4EE T AEHE > CEEER T ARREFFIEDEREF] R
D&y FtRERVERRE (B 1.26) ~ DARMERE (58 176) - #iEimnts
P& > BURAE 1990 FAREEIRIT R ERE—CIRZ T 12 EH - mHX
FTEFFHE 50 L1 5 4t SRR - e AN YRS R Ry B S BURF RR 28 B9 /K H:
M eEAs » 125 REFNEHEABRFAE - 540 » HRBUFILERIDERER
FRIEREFZERERKNERPZE  WEREES THE THRESETER
JEGRE 5 BVHE -
PREBUR AR - IRIB IS SR HBARIE T @A K%L (General Water
Act, 1969) FETMERIFFZAR - g2 —M KR HKE G ERE
B TR R EHRER AR, (Code on Environment and Natural Resource,
1990) ZEAKAETH » Hi#E & AN TR - MZ BNV =
(Office of Ombudsman ) W58 FyBURM LS A ZILFEREEHE
ANEBHZEGEH RN TAREFNBUAREFBIE ALEERE
= o ERE GRS 1.2 RATE~E " Fra R RIEE A A
HHEHEHCHRAER BRI D HEEEENTE ) > FiE > 517
RATORPEEIA ZERE ~ K55 2.3 RAVRORHE - 12 AT ABREE 27 FrPriRERY L
E—REETammaE - E 2 RS 5 27 Rthstsy 7 (paras. 6.3-6.5) -
CHE > ZEGRE T 3 —MMEER . (1994: para. 7) $2EE
DEOREFRYE AP ZA BB SO b & B A o I R 3 T 5 AHBRAY
Fipl4 g0 LHEHREEREN S @ 2K BEBESILARE I
WRARSEAR ZEGEHRL - EBUEFRIRER R T X LRE R
ko FR AT IR B AV ESASHE (para. 7.2) - ZE AR > BIX
IR A] DLBR U Jte A (e HEE A 2 Jj8 - 2RI » AR el DARRZER 56 27 frRAfT PR Ry
REF - (R HIETBURAIE B A B A 2550 LME (paras. 7.4-7.5) -
ZEEEET > sHEFTEEAE AR A4S J7 R @R SR # IR~ DA
Fe M ERAR A SR T E BN R AT 0 B BUMILZ A MRS - R2is
i 8 LK H- BV FT 3 &AM (alleged legality ) (para. 7.5) - ZE &
RN HEN R B EARE S EUREK - DLREGEEERA M8 E
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FELEM s - THEBESEVVRARR A RESHHEMNE - MEXHAEE
FHEATRIEEE - 1 A E PLELBIEA] (para. 7.6) ¥ - ZEFHII >
ATEBEEI R AR - BUR L ER IR T B A ST R IR A (4
KFEEIRE - HRNEE AR B IR - et 8E=AE
FHIEOREE B BUFEERILENS 27 FrATtRER UL -Z R g5
HRBUFER EENABEROE > R T 5 2.3 FREVBORTE - L EAE
IFRE FARROE ~ I B FUEHEEMERRE & 1 ZEEES
B > BRI R LA GHR AU EEER (para. 9) ©-

o~ B8 BT R b i (7

fR¥E Anaya (2013) - fEJR{ERREGHIEE K E RERAVEAEE
AT EE Ry AR EUR IR E AL A B AGHET » B RE T
JRERGE B > FER s aF TB S ERERRENE S o AU
HAH > B AR SRIEEEFREAEENEE « R > mHRR T 6
WERERTE AN S EE L EARER S GEAN  BRR T EEEHFERE
AYRER > B AN URR SR8 ~ #EB) ~ LK% H (protect, promote and fulfill) -

¥ ok
In the Committee’s view, the admissibility of measures which substantially compromise
or interfere with the culturally significant economic activities of a minority or
indigenous community depends on whether the members of the community in question
have had the opportunity to participate in the decision-making process in relation to
these measures and whether they will continue to benefit from their traditional
economy. The Committee considers that participation in the decision-making process
must be effective, which requires not mere consultation but the free, prior and informed
consent of the members of the community. In addition, the measures must respect the
principle of proportionality so as not to endanger the very survival of the community
and its members.

JFSE

In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is

40

required to provide the author an effective remedy and reparation measures that are
commensurate with the harm sustained. The State party has an obligation to take the

necessary measures to ensure that similar violations do not occur in future.
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RIIE - B FE % (B S s B iR A B CHY E T <H B #k B A B IR (paras.
9-15) - 5 ZFRIL A IE SN RHYEE = F AT HY A BRI $R - iE e
FERER ~ Bk~ MR ERBZEGHEAVEN (B 3) ? #ERF—E%
UEAESEHHT— 7 ? B E R ERIE — R R EAYLEMI o 2 Skogvang

(2013: 327) &0 > HRBUFEERBNRE - HIE LAVERRITREER
ANGHFRERKEAR -

EiEd

JR{ER IR

M
y

3: RERKIBREZENHEREITRE

MR & A\ fEEE 5@ ( Human Rights Council ) £ 2011 FAARAY T 1>
FE R ANFENIEZERA] 3 (Guiding Principles and Human Rights: Implementing
the United Nations “Protect, Respect, and Remedy” Framework ) » B A 5%
BE - RE - DREBREAEEEASH - AELATE - UIAEEA
T > B AREWRIURS - VERREUBE YA RHIER - iz T IR - BE
FHROBHESR - MBUF AR EBRMRS » ERMEIREREESSE
A RE MY PRE - R 2 e E - DLURBIE(L (Ruggie, 2011) -

Anaya (2011) fE25045 AMEBIEGH AR E T > A EZBUTE
fir ~ BB ZELE R RIGHYE S HIE M T ERRE R - g4
RN RE R AR EZE ~ I BRILEIEAER] - KRl 2REEE - ¢
GRALEE - B Z RS - G RN E HIEZR R RIERESS - DUk
AN ZAR - R alfa - BUN R T iR R R 2 A8 HtE
HEAR 2 F5 > MR BGER B R AR 3 S &R AE R RE <2 E s 5 e B2 2 (Anaya,
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2012) - fFFEAEFIHIEEZ (free, prior and informed consent) HYAJH
AN AEREREEGERF - BUT SR EEEHSE > Anaya (2012)
PR E SRRy sk -

B RERGAEREFRERT R > MBUNRIERS T LT
PFFELRIE ~ RIS ST (paras. 19-20) 5 FAERBAIRUGUET
RyR A E B OE  BUNS AT AR ISR BRI - BRIFEZIHBIE K EE

(para. 21) - Bb4h > BUNEVEE ~ ik ~ AR - RNl IEKEE E
AN[EE - MBS ~ fe T A A LR ~ B0 2 AR RIGHIHE R (para.
24) - BREACKHABERZLEIIYE » BIRAEZBEEE AR
PEPE EY 5 )RR » IR BEACKH AR R A EETER - BZEME
HihRiERHY R (para. 25) -

FI2K > Anaya (2012: para. 30) 5854 » [E 2 31209 B & (rlE (safeguard )
AR NN - MIFMIIAY IEECRIES] © et 2R - FEERTTHEARZHK
Ba (say yes) L& R HERAS - A2 KR (validate ) ¥
HOAFE I - et 2 5 IREE At - FrEdfEEA 2 REKEH
PREER] - 1 BB A LA R - DUERERF RIEAIRER] -

BEEAS WA o TEAEE R T BUM AT LR FEUS [F & ? Anaya
(2012: para. 31) 5 - AR LIBHIRE B A G H R EREAHEDN
FE S BRI E L I EEGRIER - BRA KR EENE -
A FHRBNAENE-VIEAKERE > WHEEEERG " &HEN
NFAER , (valid public purpose ) HIFIRERRM: » MBI ARIFRERI R
et tEiEe P OEMEREEFIFEAT (necessity and proportionality )
[Flf R E R RBRRNEE AEREET - B4 KRELNHAE
# k2 (paras. 32-36) -

Anaya (2012: para. 31) Fipl$2EE - Frafiy & A LR A 2 AR
SRR~ B IIBUR YR » BN R 2 BRIE AT U s E 228 AZE
FOLE S s BIEE AR AR R A - IRIBEIPE ARERASY » [ (E
RIGEESE BRI E ~ UL ~ DURHANRER] - BB R R IEAMA - 8
(EBUR R E AR RS IE AR EE - (RAZ ORI E A A RER - 5 il E sl e e s
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DUERCR" 5 IEAh  BURF 8 AR PR RIS X0 o R 2 1B A i -
WM ERHE ~ fifE ~ DA 5 (paras. 37-38) - [REEBUFHAEEHS
i8> MEZA AR EIAFERS - BERE S PRIE AR © ZEH
HIEATT - RIS CEIEGBUNET AT SEA IEHETTRHER (paras. 39-40) -

B 1% P B i 1 LURE A By UL A 2 P 1A% > DU RGO R (YRR S
ERRIBEINE - SR BIFRART RS HIRER] » BT 22 B 3 B AR A 2l i
% BUBEREREATE  BREERE B - 44 b BEFEEER
W HEE G FE s B L FERFIR M E 28 DU RmHE (Anaya, 2013:
paras. 73-74) o HEFERIRIE > bR 7 EEWRLE « EEEEMNT AR
BEZ EEERNE > B4 - DRSEEH > FilERaEEE 5 ot
HYFITE (paras. 75-76) - &2 BUFHIBUE GRS - A EEZ A SRS
R EFFNE ~ LR ALAEEZE (para. 78) ©

HEARRENFT AR BNER (BlEE%) -~ EERthE CGFEE
%) W FERAFIFT B 2Ry R ~ BN ~ GEPERE ~ DRI E A T {1
X BRT R EHRECLEDS A Fi > R RSB R E - AR E
L CRTRrnGIss ) - B R AR E G FIERAT LR - fisRey
TEERE BB T A - BEVEERRE R UM R &
HIBSHIE RTS8 - M RSB SR NI R fAek o 4 Pa AR EEESS B
i o RS et o TSR R A BCHIRE AE AYBE R o

AR GRE - IR RIRHIRERA B R ERE ~ SUEHE - L
KEARE - B ESE SRR R R I ARSI E A (H
)~ BERE > BEREAEESZ B ARG EERIB R SUEE - 50E#
AL R & OFE T G > BESRAE Y BURAERT 1] Z RS S A E R ~ &

R AT A R R R - BRSO R T - SRR R R
73~ DU 2 S RN > & Anaya (2013: paras. 58-71) -«
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EEVE ~ DURARSE - FRAWEE TROE - B TEME - DU
8 - HEREERE - & BG5S S A B YR 22 R S g AOE T -
AR~ BURERATIRA] o

Anaya (2103) fRIEH & EB B G et AR > HumiER
1A S BAERARE R > 5 H B F S A1 [ B e R TT 5 2 2R PR IR R AR
FER > MRS B E HIBAIRETE  WRBUFREIE BRI - IRABTRA
AURER - VERERS & P G EA A SR - Wl B B R EEBE AT - [Fiy
BRI N EIRENFR - MEENEEN G - BOERBUN IR E% 58

ZW 3 ORI o BUR ORI CRE EETAL ~ fHlE - 04l DR
BB E PREH -

"WMEZ  NMERFE - SEMBE AR HERIRS - 26 BUFHIRE
A RN - BRI R TE 5 U A R R B R AT DA e R
K RMREITDEFERRAEERE - HHZ S EENRERFER R
EHYEE, - Al DLZIE R TR RIFEAE 5 55 21 (REVKUE ~ S PERR
FSRERTTE  SERNMEZRE ? BUREEERE - AIE >+
FEER B IR ARERVAR BRI A R B A A A IARER G (E LB © <
NIEEE » hERBIBUM AR BRI BOKE - SR EAZ2EARE S - &
ERERA SN BA O ETARMEE L IRAAE Bl e ErY
FUERBEMEY IR « R AR FURIRA D 2
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FiyER 1 BIPRES TR I RIEZESRKIEK ) TEIRIER

Art. 2.1

Art. 4.1.

Art. 5.

Art. 6.1.

Art. 6.2.

Governments shall have the responsibility for developing, with the
participation of the peoples concerned, co-ordinated and systematic action to
protect the rights of these peoples and to guarantee respect for their integrity.

Special measures shall be adopted as appropriate for safeguarding the
persons, institutions, property, labour, cultures and environment of the
peoples concerned.

In applying the provisions of this Convention:

(a) the social, cultural, religious and spiritual values and practices of these
peoples shall be recognised and protected, and due account shall be
taken of the nature of the problems which face them both as groups and
as individuals;

(b) the integrity of the values, practices and institutions of these peoples
shall be respected;

(c) policies aimed at mitigating the difficulties experienced by these peoples
in facing new conditions of life and work shall be adopted, with the
participation and co-operation of the peoples affected.

In applying the provisions of this Convention, governments shall:

(a) consult the peoples concerned, through appropriate procedures and in
particular  through their representative institutions, whenever
consideration is being given to legislative or administrative measures
which may affect them directly;

(b) establish means by which these peoples can freely participate, to at least
the same extent as other sectors of the population, at all levels of
decision-making in elective institutions and administrative and other
bodies responsible for policies and programmes which concern them;

(c) establish means for the full development of these peoples’ own
institutions and initiatives, and in appropriate cases provide the resources
necessary for this purpose.

The consultations carried out in application of this Convention shall be
undertaken, in good faith and in a form appropriate to the circumstances,
with the objective of achieving agreement or consent to the proposed

measures.
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Art. 7.1

Art. 13.1.

Art. 13.2.

Art. 14.1.

Art. 14.2.

Art. 14.3.

Art. 15.1.

Art 15.2.

The peoples concerned shall have the right to decide their own priorities for
the process of development as it affects their lives, beliefs, institutions and
spiritual well-being and the lands they occupy or otherwise use, and to
exercise control, to the extent possible, over their own economic, social and
cultural development. In addition, they shall participate in the formulation,
implementation and evaluation of plans and programmes for national and
regional development which may affect them directly.

In applying the provisions of this Part of the Convention governments shall
respect the special importance for the cultures and spiritual values of the
peoples concerned of their relationship with the lands or territories, or both
as applicable, which they occupy or otherwise use, and in particular the
collective aspects of this relationship.

The use of the term lands in Articles 15 and 16 shall include the concept of
territories, which covers the total environment of the areas which the peoples
concerned occupy or otherwise use.

The rights of ownership and possession of the peoples concerned over the
lands which they traditionally occupy shall be recognised. In addition,
measures shall be taken in appropriate cases to safeguard the right of the
peoples concerned to use lands not exclusively occupied by them, but to
which they have traditionally had access for their subsistence and traditional
activities. Particular attention shall be paid to the situation of nomadic
peoples and shifting cultivators in this respect.

Governments shall take steps as necessary to identify the lands which the
peoples concerned traditionally occupy, and to guarantee effective protection
of their rights of ownership and possession.

Adequate procedures shall be established within the national legal system to
resolve land claims by the peoples concerned.

The rights of the peoples concerned to the natural resources pertaining to
their lands shall be specially safeguarded. These rights include the right of
these peoples to participate in the use, management and conservation of
these resources.

In cases in which the State retains the ownership of mineral or sub-surface
resources or rights to other resources pertaining to lands, governments shall
establish or maintain procedures through which they shall consult these
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Art. 16.1.

Art. 16.2.

Art. 16.3.

Art. 16.4.

Art. 16.5.

Art. 17.1.

Art. 16.2.

Art. 16.3.

peoples, with a view to ascertaining whether and to what degree their
interests would be prejudiced, before undertaking or permitting any
programmes for the exploration or exploitation of such resources pertaining
to their lands. The peoples concerned shall wherever possible participate in
the benefits of such activities, and shall receive fair compensation for any
damages which they may sustain as a result of such activities.

Subject to the following paragraphs of this Article, the peoples concerned
shall not be removed from the lands which they occupy.

Where the relocation of these peoples is considered necessary as an
exceptional measure, such relocation shall take place only with their free and
informed consent. Where their consent cannot be obtained, such relocation
shall take place only following appropriate procedures established by
national laws and regulations, including public inquiries where appropriate,
which provide the opportunity for effective representation of the peoples
concerned.

Whenever possible, these peoples shall have the right to return to their
traditional lands, as soon as the grounds for relocation cease to exist.

When such return is not possible, as determined by agreement or, in the
absence of such agreement, through appropriate procedures, these peoples
shall be provided in all possible cases with lands of quality and legal status at
least equal to that of the lands previously occupied by them, suitable to
provide for their present needs and future development. Where the peoples
concerned express a preference for compensation in money or in kind, they
shall be so compensated under appropriate guarantees.

Persons thus relocated shall be fully compensated for any resulting loss or
injury.
Procedures established by the peoples concerned for the transmission of land

rights among members of these peoples shall be respected.

The peoples concerned shall be consulted whenever consideration is being
given to their capacity to alienate their lands or otherwise transmit their
rights outside their own community.

Persons not belonging to these peoples shall be prevented from taking
advantage of their customs or of lack of understanding of the laws on the
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Art. 18.

Art. 19.

part of their members to secure the ownership, possession or use of land
belonging to them.

Adequate penalties shall be established by law for unauthorised intrusion
upon, or use of, the lands of the peoples concerned, and governments shall
take measures to prevent such offences.

National agrarian programmes shall secure to the peoples concerned

treatment equivalent to that accorded to other sectors of the population with

regard to:

(a) the provision of more land for these peoples when they have not the area
necessary for providing the essentials of a normal existence, or for any
possible increase in their numbers;

(b) the provision of the means required to promote the development of the
lands which these peoples already possess.
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Art.

Art.

Art.

Art.

Art.

Art.

Art.

Art.

3.

8.2.

10.

11.1.

12.2.

18.

19.

Indigenous peoples have the right to self-determination. By virtue of that
right they freely determine their political status and freely pursue their
economic, social and cultural development.

Indigenous peoples have the right to maintain and strengthen their distinct
political, legal, economic, social and cultural institutions, while retaining
their right to participate fully, if they so choose, in the political, economic,
social and cultural life of the State.

States shall provide effective mechanisms for prevention of, and redress for:
(b) Any action which has the aim or effect of dispossessing them of their
lands, territories or resources;

Indigenous peoples shall not be forcibly removed from their lands or
territories. No relocation shall take place without the free, prior and
informed consent of the indigenous peoples concerned and after agreement
on just and fair compensation and, where possible, with the option of return.

Indigenous peoples have the right to practise and revitalize their cultural
traditions and customs. This includes the right to maintain, protect and
develop the past, present and future manifestations of their cultures, such as
archaeological and historical sites, artefacts, designs, ceremonies,
technologies and visual and performing arts and literature.

States shall provide redress through effective mechanisms, which may
include restitution, developed in conjunction with indigenous peoples, with
respect to their cultural, intellectual, religious and spiritual property taken
without their free, prior and informed consent or in violation of their laws,
traditions and customs.

Indigenous peoples have the right to participate in decision-making in
matters which would affect their rights, through representatives chosen by
themselves in accordance with their own procedures, as well as to maintain
and develop their own indigenous decisionmaking institutions.

States shall consult and cooperate in good faith with the indigenous peoples
concerned through their own representative institutions in order to obtain
their free, prior and informed consent before adopting and implementing
legislative or administrative measures that may affect them.
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Art. 20.1.

Art. 20.2.

Art. 25.

Art. 26.1.

Art. 26.2.

Art. 26.3.

Art. 27.

Art. 28.1.

Art. 28.2.

Indigenous peoples have the right to maintain and develop their political,
economic and social systems or institutions, to be secure in the enjoyment of
their own means of subsistence and development, and to engage freely in all
their traditional and other economic activities.

Indigenous peoples deprived of their means of subsistence and development
are entitled to just and fair redress.

Indigenous peoples have the right to maintain and strengthen their distinctive
spiritual relationship with their traditionally owned or otherwise occupied
and used lands, territories, waters and coastal seas and other resources and to
uphold their responsibilities to future generations in this regard.

Indigenous peoples have the right to the lands, territories and resources
which they have traditionally owned, occupied or otherwise used or
acquired.

Indigenous peoples have the right to own, use, develop and control the lands,
territories and resources that they possess by reason of traditional ownership
or other traditional occupation or use, as well as those which they have
otherwise acquired.

States shall give legal recognition and protection to these lands, territories
and resources. Such recognition shall be conducted with due respect to the
customs, traditions and land tenure systems of the indigenous peoples
concerned.

States shall establish and implement, in conjunction with indigenous peoples
concerned, a fair, independent, impartial, open and transparent process,
giving due recognition to indigenous peoples’ laws, traditions, customs and
land tenure systems, to recognize and adjudicate the rights of indigenous
peoples pertaining to their lands, territories and resources, including those
which were traditionally owned or otherwise occupied or used. Indigenous
peoples shall have the right to participate in this process.

Indigenous peoples have the right to redress, by means that can include
restitution or, when this is not possible, just, fair and equitable
compensation, for the lands, territories and resources which they have
traditionally owned or otherwise occupied or used, and which have been
confiscated, taken, occupied, used or damaged without their free, prior and
informed consent

Unless otherwise freely agreed upon by the peoples concerned,
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Art. 29.1.

Art. 31.1.

Art. 31.2.

Art. 32.1.

Art. 32.2.

Art. 32.3.

compensation shall take the form of lands, territories and resources equal in
quality, size and legal status or of monetary compensation or other
appropriate redress.

Indigenous peoples have the right to the conservation and protection of the
environment and the productive capacity of their lands or territories and
resources. States shall establish and implement assistance programmes for
indigenous peoples for such conservation and protection, without
discrimination.

Indigenous peoples have the right to maintain, control, protect and develop
their cultural heritage, traditional knowledge and traditional cultural
expressions, as well as the manifestations of their sciences, technologies and
cultures, including human and genetic resources, seeds, medicines,
knowledge of the properties of fauna and flora, oral traditions, literatures,
designs, sports and traditional games and visual and performing arts. They
also have the right to maintain, control, protect and develop their intellectual
property over such cultural heritage, traditional knowledge, and traditional
cultural expressions.

In conjunction with indigenous peoples, States shall take effective measures
to recognize and protect the exercise of these rights.

Indigenous peoples have the right to determine and develop priorities and
strategies for the development or use of their lands or territories and other
resources.

States shall consult and cooperate in good faith with the indigenous peoples
concerned through their own representative institutions in order to obtain
their free and informed consent prior to the approval of any project affecting
their lands or territories and other resources, particularly in connection with
the development, utilization or exploitation of mineral, water or other
resources.

States shall provide effective mechanisms for just and fair redress for any
such activities, and appropriate measures shall be taken to mitigate adverse
environmental, economic, social, cultural or spiritual impact.
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Indigenous Peoples’ Mineral Rights

Cheng-Feng Shih

Professor, Department of Indigenous Affairs and Development
National Dong Hwa University, Shoufeng, Hualien, TAIWAN

Abstract

In this article, we shall start with the review of how the United States,
Australia, New Zealand, and Canada have dealt with the issues of Indigenous
Peoples’ mineral rights. We will then look into the sources of these rights,
including proper rights, cultural rights, and the right to self-determination.
Further, we will look into how the United Nations UN Human Rights
Committee has judged in relevant cases. Finally, we will what best
practices have been offered by the United Nations.

Keywords: Indigenous Peoples, mineral rights, property right, cultural rights,
right to self-determination, UN Human Rights Committee
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