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The Crown failed to discharge its burden of proving extinguishment.
An aboriginal right is not extinguished merely by its being controlled in
great detail by the regulations under the Fisheries Act. Nothing in the
Fisheries Act or its detailed regulations demonstrated a clear and plain
intention to extinguish the Indian aboriginal right to fish. These fishing
permits were simply a manner of controlling the fisheries, not of
defining underlying rights. Historical policy on the part of the Crown
can neither extinguish the existing aboriginal right without clear
intention nor, in itself, delineate that right. The nature of government
regulations cannot be determinative of the content and scope of an
existing aboriginal right. Government policy can, however, regulate
the exercise of that right but such regulation must be in keeping with
5.35(1).
R. v. Sparrow (1990 )

A [judicial] victory for the First Nations is generally followed by
government attempts to narrow the scope of the [Supreme Court]
decision and Aboriginal efforts to extend the judgment into other areas.

Ken Coates (2000: 169)
4 & BOT: &y BOT::ija» & %8 BOT | l’*/’fwﬁré\a‘;fiﬁ*ﬁ B
LES T APHIH RN d A RIEP .

(&4 -5L) (2008)

U SR Y TygsER | (fisheries rights ~ fishing rights - Y kL rights to
fish) Fef it T+ 294 , (land rights) ~ ESRLPI i1 T f % A, (property
rights) 5 (7| El?ﬁ?%%&ﬁﬁj i*‘jﬁil?ﬁj By~ i Sqpna > PR

£ SR S (indigenous peoples ) fiYF] 9 kL Aboriginal peoples  f5 kL Aboriginals ;
Ty AL Natives (4 ) o TS o~ S AEEEATE) AR S BT Indians o
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eXR o P ISR T S %@ENF erp YRR o =9 SRS
< RLYEE RIPHA R > RUE MG P T BTRL TR A (sea
rights ) fi— fi53 o SPFERUE SR > ({FIfY TR HIVERE ) (Aboriginal
right to fish) fLpli T 4 254 , ( Aboriginal title ) pﬂﬁli ( Harris, 2008a: 14) -
= AR RURLE ARV 6 G AR O3 EL TR (5 (customary ) ~ I iy R
(commercial ) [ % » [ RSB 1EF A gk @fﬁffﬁ » = [ﬂj#'iﬁﬁ%ﬁ{l LT £
PR AR~ PP RUE NERAR] T RPHR U MR
PP REVEY » Frd o T ATRLITS  SBALFIEAOMT o fbt Pt BRLE QY
W HPUES] ) 1L J\Lsrftﬂ E'Fﬂq@r?“‘pl = Rlb‘ipjﬁgﬁ’ [imﬁ@@ ( Goldenberg,
2004: 92) » YT F s o ﬁ‘lﬁ??’if[ﬁﬁ.ﬂ? e iy 2 ?J’EZT%'L (= NERPEVE T &
AL R ﬁ%l ° [ P T F] ™ SRS NS iy R
PIRE S PRSPl s o I ERLE R R A 0 T f@?ﬁ?""'iﬁﬂ?ﬁ
}H TRUE AN Fﬁdﬁg (& F F‘%: ( Tsamenyi & Mfodwo, 2001) -
HEELR AR ||— s ’5[ SRR O e T (Brltlsh
Columbia) fU'RL{= NH% > Erfﬁi Hffiﬂiﬁ:i_[ B FUE R 120 o B
TRRLFI PR 2 IR e lp > IR BRIV e, o RIRLERR U [T R

3 p;*m%gﬂéﬁqﬂfﬁﬁkﬁﬂ < RLHL YT R
R AE SR JFJ ) EI Fisheries and Oceans Canada (2011) -

4 R EL 19[%@1%5 PR 2R, (open access resource ) » R JIHIRLE N R
EEPH ARG W PRI P > - B ORI (Harris, 2007:3) « SRl - PR R
?JF VRLE NERPEVE T £ "“”“%#? FHH&~ ‘/Fk S H w2 i?ﬁfifﬁﬁ@ﬁl'%‘éfll '
P L) R SR R Y [ (Goldenberg 2004: 98-99) - "EJE[%JJ‘?’FLI'%}JF@E[
eI [““Fqiﬁﬁ?f%?%”fﬁﬂﬁ]ﬁ@@%’!r’ fl Barsh fuB s (2002:25) -

° sy gL ﬁr% iﬁ'fg FLE Nﬁiﬂ?iﬁﬁ@ﬁi?jﬂﬁ'? PRV Y o 2T S TRUE MRS

WPERAY = ) » =1REh *r”J (access) ~ I')| W I5H (harvest) fUfla#]] » 2&— # 94 Z[51 50V

éfé?ﬂéiﬁ?‘f:ﬁ,'ﬂ JAEF[(Wilber & Milley, 2007: Kyle, 2007; Walter, et al., 2000; Assembly of

First Nations, n.d.) °

Notzke (1994 ) {o1jiar R {= N HIEESS ETIEH [t B I (I A (AR

W5 (Pralrle Provmces 5[] Manitoba & "dF= 1 4 + Saskatchewan [y 274! ]‘\E“’JJ oI

Alberta fH [f13E PP Il o v P 1} By (ZTiERL New Brunswick %?*m fﬁfﬁﬁd

g Prlnce Edward Island RCIE I ,Eil J % Nova Scotia FrEE[SE ) » = IpViEPE

- R 2P L PO bfﬁﬁ;ﬁ ( Cameron, 2009: 1228) ; TM‘”?E%

F’L = Hﬁje[?%‘ﬁll?alﬁﬁb@ﬂ J2 Barsh (2002) -~ I'} %% Ladner (2005) -
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,F;L,F;Lfrt'%a s PN O AV EEE 1R 0 B MRS o =TT [RE YR
[ S HOPSYe R PR T (0 B iEIJ%ﬁUﬁEIi_E[F‘f AR
El :Fﬁ 7J E’Eﬁ fil ~ f‘%&ﬁ PR~ PR S SUST  TIRREED o PRI lﬁﬁagﬁ:ﬁ
— LAY i (Durette, 2007: 2; Harris, 2007: 2) %ﬁ?‘rﬁl [ ST ATE A

PUFS ARG A > 0 P ERRE P S pOfii ] > P YR o kL~
PSR E = (Ladner, 2005) - FHFS P RS 1 B pES]  ARISED
T PUELT A 1870 PSR SR IR A DT SR R
AT R R R R | ”"%W”%Hu*%ﬂﬁﬁgﬁ%S*“ﬂg?
BRI L o f b s 1 P R ﬁﬁﬁil*m’g SRR SRR
B TRUE AN BRI DR SRR L 2R ?ﬂ%li*‘“m &
fEif LR A [uE[=" (Foster, 2009 )« [f# 2[4 (Y 19 60 FL v 1890 #
L PR ONHIR I - P ) SRR N B

it 1880 FRLA [IF 9% > E[N7 1900 F o “'“Tﬁ]ii‘rﬁ*[] 64 % (Walter, et. al.: 2000) -

1) 2004 #1550 FSH' FARVETE AU R )~ AT PO A -
T E Ry l}fj ~(Sinclair, 2009 14)-

° 1)1892 ¥ mﬁj > URER L #RPpIF (Fraser River) A9 JE TR N FdE L
RS P ORI SR R H P *WI’*““?FH?U SHE %ﬁﬁn E’FLL
BJFH‘FEJFIJ’L@EFI’;(‘( ] F'ﬂ‘s[gsal, ’HJ) ( Foster, 2009)

10 mesy Ptk ) (Fisheries Act) fL7t 1876 & it sl P PR o T & @
d’lﬂxH HE ue[%‘g*ﬁf[“ Z1 (Salmon Flshery Regulatlons for British Columbla 1878)

HEX e UH%H/ ~ F'Eﬂ“ﬁ‘[}ﬁﬁﬁ IEEL ’F,H“‘LW B Pl B EER RLN
;ww NEVE S g “ RNV HER R B 1917 FoAan 19[%%%%{'%&, & 1977
C HIESA R P ARDEE S R IR PR T B T R
1981 #F;“F{Tﬁﬁvqf%li T QR S ﬁ%u (Band food fishing licence ) (R. v. Sparrow,
1990) »
OGP T e 0T - PRSI S - AL T Mo (7 e
b Gl RIS kﬁ&gwﬂ' MEVEEET BT (Gladstone 1953:22) -

Py pORRARL TE L P B ST R R AL ORURLEY R MR R FD
L P B F?fl’“ S 't”J‘LH“ﬂIFﬂT%“ R Y 24 £ Ladner, 2005: 946 ) -
IR ;ﬂﬂl‘*ﬁiﬁug@%ﬂ jL Gladstone (1953: 23) - Copes (1999 ) =8 par AN & '] o fiu
IEVETHY > ELE RPEVR BT ~ R :tiag%h*ﬁ (19508, 1960s) ~ A
hEEEES (1970s) FI e fi2opig (1980s-) - 7 1980 & (S % 1990 F (I » flik”
AL P BEETRES o SO R R ‘*V[Hﬁfu ( Easter, 1999) - X g » Copes (2000)
e B RUE MR AR S Py Fﬁijg‘f YRS PR B -
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L LE S PELT (50 T A RS b A
BB RG 5]~ 0 R I 0 LR SREY QB )
( Durette, 2007: 2; Walter, et. al.: 2000 ) - 5.1/ > 7;%&%2@%%5@%[5‘{
fill U SBRAEE s 2R SBRIRUE A s O LN "R
(privilege ) (Johnsen, 2004: 12) > <3 Z[4f T EHR £ ﬁ;i[i bléj;w[ftje[
J& (Ladner, 2005: 945-46 ) » §l = HH5H fil nﬁpﬁmsl*f%ﬁﬂ TR Fqﬁg (£
pJ];J | (structural infringement ) ( Walter, et al., 2000 ) - E[é‘:ﬁsﬁﬁ“’:‘“’ﬂjﬁu
%MW?If%JRL,F?ﬁﬁﬁ@%W%j”mﬁﬁﬁm@ R
Syt PR F e 1 R -

*’Jpﬁ—k[ﬁﬁlﬁ& 1982 & 53 k% 4 (Constitutional Act, 1982) » 7
97 35 BEEY 1 RIPIY R TR BT RS N A SRR A
(existing aboriginal and treaty rights of the aboriginal peoples of Canada ) » %[
By RV R LRI A THIEE S T ‘%\Jfﬁ?ﬁﬁi'l‘iiﬁl%’ BLRLE |
i o TR R TR RLNEF%&% R TR
[#367% | (protest fisheries) Wé%’ﬁr{ﬂﬁéﬂ' A W ‘JF TRV RRE R
(test case) Peggiiﬁﬂf@%uu[ %[ qac ﬁﬁ ptp%yjﬁlﬁ};l gl F s
FUE SV ERE (R - 32 1990 & IJ“ AR B E I AR
[ 2R AI] > TN iy PR EHE R 2 2R
ﬁfﬁ[ﬁvj(Come520mJ94>°|£pﬂiw* BUE NEEZERUE NP g IR
TR H IR ¥ AR - SRR P L S BRI (U
iﬁﬁﬁ@ ?Fﬁ%ﬁwMMwmm$ﬂﬂ>%rﬂWW%ﬁENﬁ%

i ?ﬁ E T E EJFI\] J Fa NG ﬂ;!“gs} na lE[J\{E'[;%_)E\‘-}# T\ igﬁj/gg?l fr e 5
B @ ( Foster, 2009 ) -
%_kj“ ’ ?9”3'1:5‘_/&{%’} :Tf 15 ELL JEIL':EWETV ;f—ﬁ s B3

P MR N S R PG ORI AL SV B
FUE S JITES Il% AR BRI (Foster, 2009) «

1411 Johnsen (2004 8) dLRE AR5 4 -

PR BT ﬁzsﬁglﬁﬁ‘i& A (Pearse, 1982) -

o Vﬁiffrﬁ%'ﬂﬁ i W g - 7 1 RSP > L Coates
(2000, 2003 ) ~ I') ¥ Cameron (2009 ) -
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BRI o B 5 (TR BB N
A= A lﬁijelfg@ uﬁjflq*ﬁm o FI P iylFEJEJf:]E’J—}JE/‘ JI:I:,JJ\H% EF
AT 03 0 LB
ﬁoﬁ%’ﬂﬁ#%@ﬂWf*ﬂﬁ?Wﬁyﬁmﬁﬁwﬁﬁww P
FEITELJEEEJF%:E 'i‘j:EL[ b _FJ I/ I&[FEJ%I:%’&”:‘L{%J%%IFU SJB'j{jE[}EEIJm
ﬁmﬁvﬁ@ﬁﬁwﬁﬁ%.ﬁﬂﬁ¢ﬁﬁ§r¢ﬂﬁmi@wm%@%w

fg\ S FTLE (TR 4 2 f]&

.jlﬁﬁﬂ » Z5 (FFR 2V Alexander George (1979) F”TEE' Ut 'ﬁ% PR E
ik 453k | (structured focused comparison) 3% W:EA)"‘ FlOpS— i 1y
W e VR - =R R (O Hﬁr”JLUIH%EP ,tf,ggi%gflsjﬁ[;@,
HEH ST FUSTT FLME (idiosyncratic ) » I') 2553k fi gy & podp i UM > 2
Flji[’%ﬁ—%? i ALES PO ESRY Fl 1 T H5 R LAY IR ES R P PN 25 (P
B i@ o RUSCOE PO (T4 ~ YU 2009 ~ 2011) -
%’ﬁ? 'ﬁ?ﬁ%ﬁﬁ” [iSA =N #%’ﬁJ ( conceptual framework ) » ’Ej{*ﬂ%\'w[. (qgﬂ
1) FFpind skl i r?g@ru (heuristic) [ ~ i) ZE " *émgu
(empirical ) FORLE] » “JiERLTT » & FITAVIPRERLS [R5 e ol ¥
e S P R AAL S (7] ﬁ‘/jﬂ“ﬁfl Tl F,u:ﬁ&’*yﬂf lﬁé"ilﬁi[ﬂf
(robustness ) o

P IR 2B P BRI o = A By Ry i
wﬁﬁ’%%%%W%$~m@ﬁﬁm%maapnﬁﬁf¢*#/ﬁﬁ
Jbﬁ“ﬂﬁli UK o Fli’W‘:"JD§4\FFLI'§?JF%@*[J1EEE*JPJr[ =5 (AR i
SRR B 1 15 TR S GRERCE F  R ORE S -
ERALINT R P4 PR - P RV IR 5 3 PR
IR e S N A TR N l[a;«l[i;';%wpﬂgﬂj ~ TS R ggﬁﬂﬂﬁﬁk}
FOre B ~ I sk [ e [ = pspt =k iﬂcﬁ\,%ﬁ%’é‘fﬁmﬁléf?ffE‘F%f&EffJ
e -
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1: MIEXRERKBERENHMSINE

@ﬁ$®$ﬁ’%ﬁw@*ﬁuABﬁi@%ﬁﬁH@%V*’Elfﬁ
ﬁ%ﬁ%ﬁ@ﬁ%@?ﬂ&ﬁﬂ@%w *ﬁpwﬁgﬁw~ﬁ 7, 7
PRt 2 SERL s S IR AR AR T T T
FESE e 2 SPRRUA e R SRR S R RS ] WE'FWEH@WJFJ
pfj[ﬂﬁjﬂ » PUPTE] (RS T AR 2 Y R NP Jﬁ[ ;ﬁ?lﬁ EXRIENEY
o AL a&gﬁﬁaﬁ 9 f/pwsapa?ﬂ » E[ = R B0 7
Rz ‘J ([ 2 A [l P bRy H F 2

ESpA IR ’FL [ S0 TRUR P SRE I EAR RIS RS lF B5F

P BURLT B S Y Mikmag,/Mitkmag B 1920 O FR I R 1
ME[’E% B REM I RV IFRLE N Hréimﬁg &S T 1940 F |*‘9*#P’Y%in
FJEpE8y#E 5 7 1981 = » éﬁﬁr{]‘gh“ B [,%‘,ﬁbﬁfﬁ » Z< B Listiguj H&kF’JE‘a
(VR '.El‘?k'/fff ﬁ%i'ﬁﬁ [1>32]%7" 140 §Eje"[%’[ﬁ “ﬁﬁ“?' 12 £5% ~ (Barsh, 2002: 28) »
T 1920 F [’“J > e Iroquois 'fL [ M RAUTTH Levi General Deskaheh 7 fi £ &4 [ 1
REKAE Eﬁlﬁ?ﬁnﬁf ffuff (Sanders, 1994: 4; Nlezen 2003: 30-34) -
O AR (A R EORL I o SR SRR T S
iif /|- -w 2% ( Coates, 2003: 335) - JFLEj]_/\ g AL AJEifé‘riF’\%“%;g‘Jéﬁﬁ )R =
FJpJ;ﬁﬁJIbF f=> [l Frideres ¥ Gadacz (2005): % [li%/i/pL = #ﬁiﬁ'wiel%ﬁ”iﬁ YYE
H1 (Department of Fisheries and Oceans, 2010: 128-34 ) -
- e E IFi o NECT P ) B g l‘ﬁgl )11 Mikmaq Grand Council gﬁ F’?:J*HH*
F 5 ERYRENTA A P2 IR T F;I%rﬁﬁpﬁ‘ﬁu*ﬁfu TR S ¥E& (Barsh, 2002: 29) -
2 EYEESR = Mikmag v Listiguj H%F’Jlsh = 2 BE> Mohawk 7 i‘ﬁﬁi%ﬂ%r Wy#ﬁﬁﬂ
EESE ?Lﬁ (Barsh, 2002: 28) -
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T r% LTS &1 % P (PR P  PORBF] o pTobt B R S R S IRAE A
ARy o & - A ER U RSP IE R RV o T S
sy = B BISRTRRES | TR (LR~ SRR IR A
g R SJW% CAEHR PO R - PR
Fﬁ—*zz Pl= B R R SR S R A
EJj«"sr%,J °
e “T SRR > ER &pﬂjt ﬁt%’*@ﬁﬁaﬁj SR R REE

[ IARLE SRR A [ for T i FpE P p I P 9 pVES ] BEIE
S A B, | % RS E liﬂ l*'ﬂ[ﬁﬁﬁ'%ﬁ‘ﬂfﬁ HETFHI 2 R
A SPSEPEIRE PR NSRRI PR T R E AL ﬁiﬁ:’ﬂ? fe
r#rw‘freréfaw [V T RAE TP TR P oL R 2

P o IR B SRS T RSSO o [
w,~ujmeewﬁwmﬂ%%*mﬂw’Ieeeﬁewree
BB » [ P AR O *'Meeeeeweﬁ’
PRI Pl pISE IR [ Sdrﬂ? OB R E A F% K{L[HUEZ‘B p e@ = ﬁﬁaﬁl.[&ﬂ
XA TRLE SRR E | ﬂJ WA R ?‘im%@ » U[LEE AR
FripliEs P RIB YR A ;;E‘Jﬁ?iﬁliﬁﬁl%gm}%@m;ﬁﬁq -

i FERNG R N AR RS D @RI P 7 I

% 1083-87 V[ RAETURA PP TR NS ERE A 1 (First

Ministers Conference on Aboriginal Constitutional Matters) » - JPE] ﬁ&;&%]ﬁ |75 (Fleras
& Elliott, 1992: 63) -
ﬁl sl fE45% - fL Capistrano (2010) > ﬁﬂ[iﬁ é@fkq‘?ﬂl Flr42)e

NS T A%, (R.v. Van der Peet, 1996 ) » % f{ & ;e? EIEY: ﬁ«”’;*{ﬁﬁ{ﬂiﬂ% :i~{
’J AP ] >~ BERLER A ?’f*iﬂf (FoBI® (John Marshall) &&= {2 f] :
4% 5 (Johnson v. Mclntosh 1823) » gk,jf‘gl SHR% 5 (Cherokee Nation v. Georgla
1831) - I') » TyHBE Eﬁ;i 5 (Worcester v. Georgla 1832) > ‘E:Hﬁ W= [J?{ﬁi’” ﬁﬁ
[+ 1992 =+ FF[‘PEWIF}Z\:#L Z 911 5 (Mabo v. Queensland (No. 2), 1992, para 58) >
SRLFL [ SR B 1S pofi 5 (para. 40)
Native title has its origin in and is given its content by the traditional laws acknowledged by
and the traditional customs observed by the indigenous inhabitants of a territory.
g B .y’gﬁ ,@&F*@%T%EAETEL | | [ > Iroquois F& 'p“'pf 'J;f %’ﬁﬁ T 1950
FRS T *iH 1B pd )J'FA , (North Amerlcan Indian Brotherhood ) - JI*U{ ?4%Eﬁ
( Sanders, 1994: 5; 1980 ) -

23
24

25



he E RIRAE Rk @6 69

TR ULE T I A e AL
PRV Rt s MRS o R I EER O @‘?Fmﬁ[%ﬁﬁ“)i T RLIFE
B TOR T RS S BO IR ERSRIS AR S

o TR B T kﬂ*r{j“'q\#ﬁﬁg TR ST
?} PRI TR E N ;uP“F AR E DR J%ﬁ“%

2

Aos dr £ % R AR R IR

UKL R BRI AT R (R H) - i
A CERI0PIH )~ RUE ST o prrs S gt - 2l RLUE RS

NS E', First Nations® ~ Inuits ~ ') = Métis - £3452006 & fiu * | i
L4 HLS T 181,241,080 Ffl1 ¥ 1,172,790 E'?J’E"’FU— B (i 8.75%) -

K F[1 First Nations ?J 698,025 * - Inuits 50,485 * - I'| & Métis 389,785 *
( Statistics Canada, 2008 ) -

UG AIRUA RLA BT S FS R A S e — IR DAL N
ﬁ,tjﬁﬁ«%&u»dsﬁ@%rWW@ﬁtwﬁ %&’*@H
EEE -~ TSR Eﬁ'ﬁii’%&f’r A o ?%‘JEWFLLNF%:I*EQWFI I gt -
H & E\JF—TM,,‘ 7~ F #GET (Seven Years® War, 1756-63) 7k 0 i
S Tgl%t—’;‘gh’% 2 (Royal Proclamation, 1763 ) » PH[< £ (-f 1 * }@E rl RUE SRS

Bk 29 A G AL

% 41990 # > Cree K i 3% £i Elijah Harperfr*ar.%} BT g1l ﬁﬁfw’;j ( Meech Lake Accord,

1987) Pl [ Eg - BRI 7y o PSRRI P RSA AL I g
T py fﬁf"ﬁﬁ?ﬁé;ﬂ (Charlottetown Accord, 1992) ﬁr{ﬂ i PERRLE «Jﬁi;@?ﬁ
Lsr;lsrﬁlr j ﬁar?“gt ERN pJEli iR jfi}“% ﬁ (Turpel, 1993; Wherrett,
1999) -

Fl‘/f L TY- MR MRS N e E iR T AR ST (status) ~ IR Ty
F 553 5 (non-status ) % -

Jr R 23 A S35 ?g{l » fl Coates (1999) o

I ﬁﬁ'\[ﬁs«'};ﬁl’iwﬂiléﬁ » §L Charlton (2009) ~ I'J % McHugh (2004 ) ; 7 /&~ fy

ﬁ[ {77 » §l Davis =2 Jentoft (2003: 189, ft. 5) -~ I') ¥ Hall (2012) -
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And whereas it is just and reasonable, and essential to our Interest, and
the Security of our Colonies, that the several Nations or Tribes of
Indians with whom We are connected, and who live under our Protection,
should not be molested or disturbed in the Possession of such Parts of
Our Dominions and Territories as, not having been ceded to or
purchased by Us, are reserved to them. or any of them, as their Hunting
Grounds.

SR R SRS B 5 5
(dominion) » FU8C T3 g =5 3k 5 (British North American Act, 1867) > ™[I
T 1867 £ I IRt P - SRR ORS00
FO SRR T R TR (ward) © 555RIR (I 0 s A IR
FRRE S P2 B 0 SEPC BIRET O PR U MR [
fgg, S S5 FLLNFTE*IT@/?FJP 58 R EH PRI T (Harris, 2008a:
19) o fIAT SFEHI= IJL—FJ T SR T e EPRRLE S VAR R
SRHREE B AR - Fleras =2 Elliot (1992) fe1pgr - H Bl i fURLE SN RTS
H;J £, 3L [FJ ~(11867-1945 )~ %ZF (1945-73)-~ | }E?JBSLEWF"[ (1973-) -
i - ﬂwjg@@Lwrﬁfmﬁ%mﬁﬁwﬁﬁ%ﬁﬁa

s dilkSn P\ B0 IR U B YRR A Y U SRS TR i
F T 9 [ wﬂﬁyﬂj%$*ﬁﬁ$wﬁﬂaﬁk1@w&

- 1&}[11@[ IH%E e Tl T:}ﬂ K (Confederatlon) FL Creighton (1964 ) -
! Armitage ( 1995: 70)915 KT T’Hﬁ IJE? IR ¢ FIHE Bl (1534-1763 )
ﬁla}l{gﬁ (1763-1830) ~ IHQ@ (1830- 67) [ﬁj [~ (1867-50) - ﬂZF (1950-70) ~ I'| & F1
z‘F", (1907-) o
R o BT 1718 TR OGRS (ORI OB ) o A
’]FT_EZWJ_&?J"F;U AJEJ—QEIJJJJ&{—}S/;(E[JE@ t{;r{[lﬁlg[ﬁaﬂz » 19 ﬂ]#;m}ﬁéﬁ FUfEss o = FQ,I
FLER qv HRCE SRV 4 8 S giRL e ﬁr{ﬁuﬁﬁ%l :,Jf[ lﬁk*}’]},& ) 8 JE
o ) g4 #9puEViE (Fleras & Elliott, 1992: 31- 32 Foster 1999 359-63) o =iy
7 1850-54 F Hf] » PEURE E £l (Vancouver Island ) HRYRLE SBREE T B9 E A o
i fms » < HL £, r;ﬁ#‘ﬁ—ﬁ’[#'l_j (Douglas Treaties ) ; [i# iﬁdﬁ'}’fﬁ O
[AE= o fod =29 T BERERS  (Treaty 8, 1899) » U o o £-7e 7 1 7 £ 7 565
(' Harris, 2008a, 2008b ) -
Hig Fo jj%ﬂéx?’lﬁbﬁiij = VB =R fﬁlqﬁTFI‘rE‘cﬂJ%‘*[ﬂl FiIl~ P spns 4 3
”%Tr'ﬂ?f? SRE R T 19 AT~ 20 ] ARl F Eﬁﬂ'f RS T A RLE MR
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FUE NFGREER AT & > Bl T QR e S e ﬁrU T2 Bk
iﬁ%&?ﬂf%fdﬁiﬁﬁibf%#ﬁcw34ovp:;‘kL¥Tﬁ[i 1871-1921 WK R 2 S FRSEAH
P I T |’§€§\‘435 [ EE L 6T TEI rﬁl = Nbifﬁlfjﬁ[}%"g@ﬂj ( Asch, 1988:
58-61) 5 “UHERLATURLE NI T 3E oA F]  (existing rights ) 84S T {559
Mt | (treaty rights) (Harris, 2008a: 25) o 7 1920 &+ ¢ » R =~ F&I\JLﬂme_ﬂ
AEH Y 56 [ > F'ﬁJiIﬁ%éﬁj P8R (land claims) SEEY 5 P57 [ R ERE [ ERL
= SRR Y 3 BRI 1927 (S THIFYL Y (Indian Act
1876 ) > FLIRMFIHRE NIRE FH L~ 4 *‘ﬁw i JF%FT BL=HE P E P
o 711%% F ( Hanson, 2009a; Ca33|dy & Dale, 1988:7) -

BF o0 H#E'Eﬁ%ﬂ_?ﬂr&: NI & PRV S AR o
B TRURU e TR e (] SUREL AR G kT R B
@ASHT T 1951 & @B CHIEY L 5 RIPEHAVIRG TR 0 R N RE
IR lq B SN puAg#]*® (Hanson, 2009) 7 1960 & (54 # »
DEF [ Y B~ SRR TR HP Y S S RSN AR p

—m

EJ ﬁLrLHSfI&F’JE&EH By~ =R PR (Hanson, 2009b) < I') i BV Mikmag
£ ﬁ AN B I R PRV RS R - AT R R BT 2 B R R R
p‘rrﬁ‘tﬂ% |FEH* ﬁJ|L ﬁ"hf'j 4] (Ladner 2005: 945) -

ﬁﬂﬁﬂﬂfjrﬁll’; NP P L RO S E B féﬁ*“ﬁ ffi% % (Hanson,
2009c) - EliJF F’LL—*”JTH Jpﬁ*pﬂﬁ‘b7g[a&1 ﬁ%ﬁﬁﬁ T PUEFRIVIE S RO
= TR A “Feﬁ R [ iif I} o gk (Hanson 2009a) -
% lgﬂiﬂf"l?" 85y T g %59 (Numbered Treaties) ~ ARl T+ Py {55, (Land Cession
Treaties ) o 7 V148 A PARGES i o RUE SBRAVE T SIRET RLELIE o BPRCRUE B S p,
%F'UEW‘*%E'T [ = B BRI 1867 £ IATRAER R £LE T )

T EIRRE g ORI R 7L¢®|wﬂzarm3ﬁ’wﬁ
RNiVES ul'qﬁ F&Ffr* ﬁJrF.'L = N MR A (Légaré, 2008: 344 ) -
By R H% [l {~ 'Rt Lﬁ“f AR I A ERE T S E Y P (Gradual Civilization Act,
1857 )~ ;kf Py S S )T HV@EJi g (Gradual Enfranchisement Act, 1869 ) > f& & » F|#*
1876 £ 1704 4 TR
37 %ﬂpjw%?%ﬁ%@ﬂm#gmj ~ = RV Lsrj— VRS Y RL SR (Fleras &
Elliott, 1992: 75; Cassidy & Dale, 1988: 7) -
2 [@{% 7Y National Indian Council 7 1954 & &5 > &7 1980 & (#7155 £+ Native
Council of Canada I'J % National Indian Brotherhood (NIB) ; i ¥ L Assembly of First
Nations ( AFN ) El‘Jm £} (Fleras & Elliott, 1992: 63-64 ) -
DIt > o e b Zran R SR P InUItwﬁF H> 1971 & ;@1@' Alaska Native
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2R MR e ISR [ for T Lo R S o T A e
FHgipuAt £33 (Pierre Elliot Trudeau, 1968 79, 1980-84) A HhLTI-
P~ R ﬁ [DRLER £ [fl 1= P B ks 7 PR B E"J"?} g (White
Paper on Indian Policy, 1969 ) d[gﬁ"ﬁl [ SBRAU BRI PG o AT s T
UE MR RV [FsEm s = JF’”, Fqﬁ"ﬁ = *@%‘E ¢34 (United
Nations Human Rights Committee ) » J [#— J&5& N fy T‘JL p‘“r{j F dsgh R
5542 o

B o 4\3“ E;Lﬁ IR 1973 T FpE TR R,
( Calder v. Attorney- General of British Columbia )- F‘I?'“—FL (= NRpY 4 PuAERE
AT AR SE AR PR SRR YRS L e e A S
(iE e "A ER B e Bl Tk 4 29T, (Comprehensive
Land Clalms Policy )~ #i£) }%LI:B“T Jﬁkfﬂﬂ‘ﬁﬁ““ e BRI RR [ o A B
TRRE : SEEPE2 oot ERP D LR, (modem treaty> (ORSiTAs

ﬂﬁﬁ?t "ERELEAS S (historical treaty ) © LHHT R N 7;’1’ el g

E'ff

2L 1980 F R A T YT BES ARG 0 2N EIUFS‘?F'}?J%'\"Q%
gTI;:ﬁLﬁlrIH F' Y :k[ﬁ” Ay TSR 4 4 [ (repatriation ~ B
patriation ) 3V R R Ry R o PP ER PO ST B T S R
FIER - &R ];i?JF?{"EJ&;IA@"]ﬁkifiﬁrﬁﬁﬁiﬁ@ﬁg%ﬁ ° ﬁﬁﬁf CREXN

Claims Settlement Act ”Jq fp g J\ELE?Jiﬁﬁéﬁl?f,’{ﬁfJﬁgﬁ - Coates (2003: 336) ?F“IH'. ,

FUE SNED Al A RUE - RN BERLE UL

= A e L AR ?Z TW?}L?W?LL BRAVAEF] > [NEE :gﬂ“ﬂﬁ’@f&fﬁéﬁ

EARESTR I%IFEJEII?JWQ? EaRli [ilkeScih lqij‘fﬁﬁf'ﬂ JRRUE MR T G

1¢F?ﬂ1%£#’11fﬂﬁi7ﬂu (Mainville, 2001 10) VU ST RS E A O é’%ﬁi

Frrg"j {F’waﬁfH’?J EIERLE SERE I R Fmﬂﬂ'”[ﬂ'?ﬁ% bR AR R

PERAE - - A" IR AE f e A 9T 230 (Coates, 2003 338) -

fl Sandra Lovelacev Canada (1977) -

2w Uper Aty 1977 FORLEE T~ Ak (Canadian Human Rights Act) - % 2%
FUE SNRAH P - @ %] 2008 =+ 7} iiﬁﬁﬁfr.ﬁ}ﬁ ( Hanson, 2009a ) -

43ga%WWWw*%‘?ﬂw IO B2 I EURE N iy S P
yj*‘g“%ﬁﬁﬁ i[{;’g{k—ﬁ f' ?‘;Uﬂwrpj'%$ (Fleras & Elliott, 1992: 46, 67 ) - [*'f}j
f' IV = for S5 e kL A B Y First Nations ~ I') % &% I [TV Inuits -
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9{4!?&!};& R R Y (R %%—L};}k'sfs ﬁi@q‘%&\\y‘gs - E| Tﬁ,a R
P! O o RS U SR AI RO S o B A
1982 5 S5 T I 50 R ’FU“:\”JHFEEEJEUAGJ RUE N EFRAE > T3
a%@@é%ﬁ@ﬂﬁﬁ’Tua@guﬁmwilliﬂ:mﬂﬁI,
fﬁ“ﬁIF‘ﬁ\@ ’ ﬁ'@iﬂ%?% Rl Iﬁl [~ (Fleras & Elliott, 1992: 53) - §}
b SR AT fL s TP pe s S Ei (Canadian Human Rights
Commlssmn) ﬁﬁﬁf%{ | THIB M ) pUREE P F'rﬁl (= SRR S A YR
sl >t RJE‘”’F??’ 187 © 59 5 (International Covenans on Civil and Political
Rights, 1966 ) “Jlg[ﬁlL»‘frﬁ]'T—T—? *%Jﬁ v THI# 3 5 (Hanson, 2009 ) »

B B E R E e ihdp M 2]

Al i_w‘”r‘j FUE NERS RO BB Y~ o g NS T
AL B B ETEERUE NGRS » SRR R R B R

ﬂWWt“w’@@aLNME%$ﬂ%M% [RIF= > g - i
DI RHSEAY £ 810 — FUIR iy SR SRR R Y Py
HRIEPRLUE MRE T LB o PR ot
PR o BT AR N RRAFIIOT R R
A Ve IR T T R SRR TR R R R
R RLB G B o R > TR SRR S T RO RO R

*“ Fleras = Elliott (1992: 46, 67) ZXk% » 'EU= NI o b A ME hL BB SR [ 3 -
45 IW‘?HHAFLP@F&‘ TEFRO AR o RS SRR ] (Sharma, 1998: 25) -
46

5 J'i"FfrF?ﬂ'ﬂJ F%' £ (eX|st|ng) @?H FLEXN Fif Tij’, 9=y (inherent) - iy
TSRS R 1 o b PRI ELRLEG TR (mherent}, . i
[H EE T iﬂghﬁﬁuﬁl @’i Al ”ﬁﬁ g0 mH I 9=RL T 7 (Fleras &
Elliott, 1992' 65-66 ) ©
tﬁq%ﬂﬂuﬂuwg S BYE S I fL Kulchyski (1994 ) - Allain (1996 ) - Kyle
(1997 ) ~ Sharma (1998) - Llppert (2000)~ I'}% Mills (n.d.) - ﬁ@;@?ﬁﬁ%%‘r 5l Caldwell
(nd.): *Jrf,wf”p‘u; SR JL Asch (1988: Chap. 3)~ I Mainville (2001) -
P BRI AR (2010) ~ 7RI (2011)  FEAI#EG (2011) ~ S (2011) -
J‘J“T‘W:%iﬁ fi] (2011) -
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T EMEE

[ RBRURLE S BRIt PO o R R KR (Privy
Council )7 19 ff] Fel Frfig ol 4] g% 5 (St. Catherine’s Milling and Lumber
Co. v. the Queen, 1889 ) » At 4= /vl ™ » [WEIFLE Mt 4
PIRUfL A o FLA o 1Hi4 2 T P25 P | (usufructuary rights) » PR ER [
T 0 TS IH i R < I T R R R
[ R P SRS~ kLT RV B o 2 SRR R %*Ffr
RUE) o REFTIRIE > P B R MR A B |J7F¥’ﬁﬁﬁ‘ﬁ,wﬂll%*ﬂﬁt
o

RS EEE

it 1973 ﬁFFU Py, ;ﬁﬁff‘@ﬁfﬂﬂi‘ﬁ’}ﬂﬁﬁ (=Nt PofE A
FH F;, g SIS RS T o ) ZES N DR R E'Zﬂi%ﬁ;‘eﬁ'?, ]
JRE I FlLf*“f Lol kL il == pa S 0 e ) GRYE Y 4 8 ’E',’Zﬁﬁii
Bl R T iﬁﬂf4 PYRIREF® o R ﬁ?‘ﬁ?é‘r?wiﬁ 18997 0 B H
RN e 'FF S PURVEVE S PPt TS S P9 (Indian title)
(p.328)

Although 1 think that it is clear that Indian title in British Columbia
cannot owe its origin to the Proclamation of 1763, the fact is that when
the settlers came, the Indians were there, organized in societies and
occupying the land as their forefathers had done for centuries. This is
what Indian title means and it does not help one in the solution of this
problem to call it a “personal or usufructuary right”. What they are
asserting in this action is that they had a right to continue to live on their
lands as their forefathers had lived and that this right has never been
lawfully extinguished. There can be no question that this right was
“dependent on the goodwill of the Sovereign”.

® 73 - Sharma (1998: 25>r RUAR P URLZ B > [NERIE YRR PR 0 20 SRR
E[H R SBRAY S PR e o
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= 825

qv»ja[ﬂ[g Vv 1984 5 Y TFJJ&} 4% 3 (Guerin v. the Queen ) 1 - FEFH

I‘F; (= N RROMEF] > cujrf oA o T i PR B RLE SNRE

o [F 9= (fiduciary duty ) » = iERL- 78 T I'F, E“FU%\%I’%T‘J (trust
relationship ) 557 » i (R P FFEARA > F]HIIRLE oA -

o IF&ERIxy

ﬁ %ﬁﬁ e 1985 F U TE % 5 (Simon v. the Queen) Hlfri"el? i
[~ Nﬁiﬂil'ﬁ'&@ 7 fﬂPF” é’ltf”ﬁ‘r’? O e [RI - o E AR FTJF”EL
[= N FR[E %%@EU T ERAR %ii_ﬁl’@@ Eﬁﬁ Jtﬂ“f e FIp™
SRl ST (paras. 27, 29):

Such an interpretation accords with the generally accepted view that
Indian treaties should be given a fair, large and liberal construction in
favour of the Indians.

Indeed, the inclusion of the phrase “as usual” appears to reflect a
concern that the right to hunt be interpreted in a flexible way that is
sensitive to the evolution of changes in normal hunting practices. The
phrase thereby ensures that the Treaty will be an effective source of
protection of hunting rights.

P PR N 1752 F S BRI (R (R
¥ AERLEY > PIVRLE NERIGA B3 e TPy 4 P94 FJ F Tt is agreed that
the said Tribe of Indians shall not be hindered from, but have free liberty of
Hunting and Fishing as usual; . . ., fYfE{F (574 ) iL_JFﬂéjﬂs"\F:?iflfl °

49 FHs sty — i jjﬂéi?irﬁl (= BB~ EORL 4 PORBAVE T o R N AR T GRS
Z|H g o2 7 (Salomons & Hanson, 2009)
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h - ThESR

AR B 7 1990 iy Pfek 5 (Sparrow v. the Queen) [[1 % [,;,
EFiF 71982 ik 5 57 35 [5Y LRI R AR g 1@ u*ﬁr{jlﬂal
’FU'%%JF‘@*[ F"J@#AH° P 9= 0 BESR TV, T bﬁ'@%ﬁ”*ﬂi—ﬂ

f‘iﬁfﬂ/ﬁ*ﬁ‘u pUE N 'NEI%TI* oo A ﬁ#“lw‘ﬁiﬁﬁ% 1 Mpe
%@; B o VT R GRS RE T o R
e poA@]] o i T1982 =k 5 57 35 fX5T 1| 'il’ﬁpeé” RElE ]
SRS B PR F] - SR PRI T 2 H A W\[Hfﬂ[ Rl
(= N ERVEE IHJF" VR R o FIRF B e o PR R 2
HURLE MRV & E'HE[%_( EIJ?FF?LE‘ SR PR E0) [ (R R
?J\f’lo P Rl FrAHL - R < r”fk%:;t #]¥& | ( Sparrow test):
1. F’?F?H T PR L,«Uﬁf@ﬂjj (existing aboriginal rights ) [‘P%ﬂ
[P R PR~ (R ERAT R l:f“fiﬁl‘%ﬁ%ﬁ’ =94 F’/}E?»FI Iz
E\*J' g T [jf TRV Al Y PV E IR o Rl RLEPRT TR SPRAV AR F ][R
2v THEF(AS 5 (frozen rights) Elfﬁﬁwﬁﬁf‘f% M O [ VR
?‘Eﬁf*‘“[ﬂt AN iiag A UINIa i
2 EH#F% s | E[Li:%lﬂ,iﬁjm*ﬁ]ﬁ‘j FFURLE SBRAUAEF]] » P P
PSR SRR IR R SRR R 28N VTR (clear
and plain) 8 EE - [IFRIH ™ \ZIJJEJ‘E : lﬁﬁj_\%gi fli' :
i_F f“ﬁ’FL S 19'?‘“3 RYAIEE ”ﬂ?} Bﬂfﬁﬂ?ﬂi STV e
3. PURLI I I ﬁ&f_]ﬂﬁﬂ FUEE ’J‘iﬁ@@ﬂ ) By 2 HA
{4 (prima facie infringement) » [N [#ZEE T ’5 FOZE T B
TR > BRLEE D RLUE N Fiﬁ”@*ﬁlﬂfy’i%ﬁ%~ [ RASE
4. P PR SRS E R FIJ[F[;‘:FTJ (% (special trust relationship ) »
[RIgF=> FLRC 05 - ussass (fiduciary duty ) - S4F18 =2BLE NRRRY
iy = AR D o IR o T R R R

%0 H1iERL food ~ social ~ I'] & ceremonial » — R HE L FSC -
SO R R SR T R T -



he E RIRAE KRRy @M T7

I TEERE NERADE) R MRAHTEE)

1996 £ FAE L RASECT el Ry R T T LR, TR
%17 712 5 (R.v. NTC Smokehouse Ltd, 1996) ~ '] F’Ff‘ﬁi’ﬂ\‘iil (R.v.
Gladstone, 1996) = ffif [I[11* » AR Nf0-+ P S g5 22 H
FLECIREVRIOBIER © ot 0 B (;;meg‘[%@pjf BT iﬁ“rﬁl = MR
;é?[ e Lu%ﬁ}ﬁz‘up@jﬁ[ €7 ST TR pUSH S R
NEIEE Fudirrrw_gfl R MR - AP P R pIEVER T R
PALE B RLE BN ] YF“WF?@ﬁ% 9 ) (aboriginal ) 4L
E SE3 G TRE rbi_f*'ijEjl’Hﬁ”jaﬁFdf = T 53 p9 (integral ) — ﬁ 73 (para.
45) % ZHCFE [ DT o B RIS #HE (para. 55) -

To satisfy the integral to a distinctive culture test the aboriginal claimant
must do more than demonstrate that a practice, custom or tradition was
an aspect of, or took place in, the aboriginal society of which he or she is
a part. The claimant must demonstrate that the practice, custom or
tradition was a central and significant part of the society's distinctive
culture. He or she must demonstrate, in other words, that the practice,
custom or tradition was one of the things which made the culture of the
society distinctive -- that it was one of the things that truly made the
society what it was.

By > PR R SRR W 0 2 IR

52 T‘J i]?ﬁ fft 2 TS R NSRRI 7 > bl Evans (1998) -

e S SR [ C LR, ) (Allaln 1996) -

s T rirall:f fili 5 (Van der Peet trilogy ) -

» I T LR HYE L (Van der Peettest) + LIS < b+ E RITIG iR 2
¥ | (Powley test) » AfH T S - FLA AL EAE Métis ”;J];EQX'YE'%@ (R.
Powley, 2003 ) -

56 TR BURHERRL r[;ﬁt[?ﬁmj (incidental ) (Ladner, 2005: 933) - King (2011) i35
BRI ES F'ﬁﬂﬁi ==y i*?+ﬁEI‘JZH’#’§HJ%H » SRR AR A R R AR
Kyle (1997: 310) 4l » PAZIR ERTRUE SBGE. A ] EOFTe Bl U - e if
P RL PP EaE .

<
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(12 O 5 VA (para17)

Section 35(1), it is true, recognizes and affirms existing aboriginal rights,
but it must not be forgotten that the rights it recognizes and affirms are
aboriginal.

B PR R T RS N > RLINEREYY
ARSI - PP R [hﬂf@ :

In my view, the doctrine of aboriginal rights exists, and is recognized
and affirmed by s. 35(1), because of one simple fact: when Europeans
arrived in North America, aboriginal peoples were already here, living in
communities on the land, and participating in distinctive cultures, as they
had done for centuries. It is this fact, and this fact above all others,
which separates aboriginal peoples from all other minority groups in
Canadian society and which mandates their special legal, and now
constitutional, status.

B T CARETIRIOR 0 SEEPRUE SRR IR 1 R e
S E?wn PS04 B BPIS BRSPS Bulgh 2 1)
IR S 0 B

Although by no means making a definitive statement on this issue, | would
suggest that with regards to the distribution of the fisheries resource after
conservation goals have been met, objectives such as the pursuit of
economic and regional fairness, and the recognition of the historical
reliance upon, and participation in, the fishery by non-aboriginal groups,
are the type of objectives which can (at least in the right circumstances)
satisfy this standard. In the right circumstances, such objectives are in
the interest of all Canadians and, more importantly, the reconciliation of
aboriginal societies with the rest of Canadian society may well depend on
their successful attainment.

T IR BRI LR SR 0 0 R FSC i AL
EL%’J =54 EWJ‘”%»QEJ—FGFTEWWI SR SRS Fid B A (Durette, 2007: 4) -
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T IEBINEER

AR D B 1997 = = TR ?ﬁliﬁig (Delgamuukw v. British
Columbia) Z{JH » AUSIRRELGI S ~ HGRFTE A~ IR Ul A R
A'——F}[ #1[v Gitksan & Wet’suwet’en H[#99" ~ f=¢ | + %@ FP R B
I P U SERLIEH by o 1 IEIE%% U4 (para. 207) o FEER
I RL - 3 gf[u,%lﬁl“ ﬁuﬂiﬂj “1% P FL (para. 110) : — Ehgl%
CIUER SRRy (fee simple ) » =2 JEAY S FE [ A R
- éi?ﬂ“ U~ T1982 = #5535 R é‘jlﬁﬂ?ﬂeé’ipuﬁj 4ol — ﬁw@ﬂ
(bundle of rights ) » |1 RLfo! = {1 {E j;ig I‘F”ﬁf{d’l 3F1E558 * F['[F%t"
ﬁg:ﬁﬂﬁ” JEH 1 CRLR 2) - “Jidtiﬁug%lﬁi[ﬂt VA B EES R

PRI RUR IR [T F 15— ffﬁ‘/%}* .2 Cunique) {19 TR 5 (sui generis) f#
*]J » P U E A RER ] (para. 111) ¢

The content of aboriginal title, in fact, lies somewhere in between these
positions.  Aboriginal title is a right in land and, as such, is more than
the right to engage in specific activities which may be themselves
aboriginal rights.  Rather, it confers the right to use land for a variety
of activities, not all of which need be aspects of practices, customs and
traditions which are integral to the distinctive cultures of aboriginal
societies.  Those activities do not constitute the right per se; rather,
they are parasitic on the underlying title.  However, that range of uses
is subject to the limitation that they must not be irreconcilable with the
nature of the attachment to the land which forms the basis of the
particular group’s aboriginal title. ~ This inherent limit, to be explained
more fully below, flows from the definition of aboriginal title as a sui
generis interest in land, and is one way in which aboriginal title is
distinct from a fee simple.

B MRS H Persky (1998:18-19) (U -
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A | | | !
?5: | | ESM
- B oy
% ﬁ B
il 1t t
b i

2 RERKRIMIE

NTERHEE

q’“ﬁ ﬁfé FE e 1999 =F pu T HI#2 % 5 (R.v. Marshall ) (12 > f#®
*ﬂﬂigﬁcl v Mikmasgs L= S BEAESGE S EV?}g&ur%% ENE OIS
[ﬂ:ﬂji“j}’ﬁ:{ 19[% IRV E‘ﬁ’g{guf i iitﬁj in B iRl
R A (I R RL T SRR o T B Pﬁ JFA[ES*‘%AF’?JLF”?* |$ T @
TVRUE R PR R R EVEE R T P -G T AR
(moderate livelihood ) Frifi» “/iERLE T fj= | 4 %o =9t B R IR
s iﬁﬂ~ P r@z’ﬁffﬁﬂﬁﬁ@ﬂh (regulated rights ) » ™ ZF& [Hff[J' F'j;ﬁ} )
BRI IO BRI B o SRR RO 2
k)it -

A — FRAVRL » ) 5 e b [ RS FLT [fil > DN P R AE
E'f‘ﬂfﬂﬁﬂ HIE Fiﬁ”ﬁﬁ%”@ﬁjﬁ SRR o YL R e

> ﬂf:;t ;ﬁ o PR NIRRT TR ) (rehearing) - B FTESIRS) A # R > T
[ IR ¥ S (A #%F’ﬂﬂﬁv%% PR RS T RBI#R R ’*"t TR

Eb( B P’Fé( (Marshal (No. 1), 1999) » iy i< #7 £ © FL R '5% ¥4 5 (Marshal (No. 2),

1999) - Cameron (2009) %4 FER# % 4 IJ%}’F > JlEAE ‘F“ FHEY (S0

=AUt s ) (Power without Law) -

“ikRLEY 5 T What is contemplated therefore is not a right to trade generally for economic

gain, but rather a right to trade for necessaries. ; ( para. 58) e

53 ’Eﬁﬁ HIFEEI T % 5 (R. v. Badger, 1996 ) A =+ 9 T FI 2% | (Badger test) ( para.

7D HLA I BHELE T RN ) SR N PR E R R

ROEIP ISP R SRS R 1 W% (R D8 R

,%’FFL {# ) (paras. 97-98) -
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R R (HE R R A BLRLRI B - o =
TR P (OB ERRY (e JRIEEEL o P SR £ R
AL POTPRLRL TS R MR 2SR -

N TEEET

Wﬁﬁﬁ#%dmwﬁﬁmﬂmﬂigvawm‘ﬁ?@L s
3 ArEL EJT rﬁﬁblr bl Ry #H—Lp‘rf{]lafﬂ%[]aﬁ FEEegE ~ I H
T 19[%‘3@1 EF{E’*E ?FP (AT o 3y }J‘JI}‘F[LI' ”lﬁ E@ﬁfiﬁ cism. R
[';DJE;EFU&WF[ PP (L g5 8 T gr e 2 M[P,wjﬁg’?‘/tﬁ”ﬁﬁi
& r*’f’r?i [,ﬂE[;E[EL,?gE”@ﬁJ EUI? F’lﬁii_‘\ E P EpuEE (para.
25):

The central purpose of combatting discrimination, as discussed,
underlies both s. 15(1) and s. 15(2). Under s. 15(1), the focus is on
preventing governments from making distinctions based on the
enumerated or analogous grounds that: have the effect of perpetuating
group disadvantage and prejudice; or impose disadvantage on the basis
of stereotyping. Under s. 15(2), the focus is on enabling governments
to pro-actively combat existing discrimination through affirmative
measures.

T~ Fip e £

Hb b e R NG T P - L PR PO
AT R 29y 2 S 1§ ) L S e
PE U T R  HEBEY T PR R A AL R R

62 SRR AT AL RRE N (WS [ H ) PRV B. C.
Fisheries Survival Coalition FI%EE*J ; §l Goldenberg (2004; 71) -

B T PRI T A i 4 T B S R R
eV ERASE S R T H R (Goldenberg 2004: 86) -
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= uﬁp FEERTHE Y F[[ H] (Coates, 2000: 126 ) - ?Jﬁiﬁﬂﬁ?iﬁ[%@g’mrﬁi )
Al ]E[“ e &1 (interim fisheries agreement) W‘)ﬂ*’{lﬁ%&# P17
- (land clalms agreement) -~ E'ifﬂf}i" (self-government agreement ) s
Fl o ﬁfﬁﬁﬁﬁjﬂ [}Lﬁl };?4 Pl o PEE A F’f[ ( Department of
Fisheries and Ocean - [t % DFO) 1 » & HHIH DIAND® FIZFGF% el
3{"65 S A 1 @{‘é?’[ﬁip@ﬁ.ﬁ 117H (Fisheries and Oceans Canada, 2007a)
TR, = ﬁﬁ;{;;@ Fﬁﬂ%ﬁiﬁ}‘ﬁg}?ﬁj ( Comprehensive
Claims Process) B | HF’?&’FL [ APV PO R BT POFRTE AR
PP SEVRME © FEFURUE NPT VI 2 DA AR o BLRLR -J%‘fﬁﬁiaﬁfﬂu
A e PIRE LT Ul TRV BEIR R R o BT " *IJUIH?EF[
ETOR o P POf R T FHIRL R - I TR A
PR A A ?f’:'reﬁ%%?eet’ BTSN s T 2RRLE
‘*Jiél’"@}i’ﬂf?w;‘iffﬁﬁ? S S R R TRV L X
T R R AR %J It KRLRUE SR A 2 o o
fu%' IO IR B TR I W 3D T S o 2
lﬁﬁ&iﬁ\[fﬁfﬁ'm ( McRae, 2004: 193)
BT 2 AR R AIIURL DIAND > i > VY BLELE
DFO #ﬂlﬂ Hifl - DFO | TJ '”FE‘TJ%&&H = (=) RUENBEESEIERE A
B O 53 RN » 0 RERLI o L SRR PR O

MEEENCE Fr et B A T R S0 (ndian and Northern Affairs
Canada » fE] £ INAC) e T HEY A RS *Ugﬁﬁf“ ( Indian Affairs and Northern
Development Department iy £ DIAND )- % TJ’E TS (5 L Fleras =2 Elliott,( 1992:
Chapt.6) ~ I'] % Foster (1999: 365-66 ) -

22 1 Fﬁ%iz‘f‘f}'\vﬁeﬁgi i I REAIRERR » 5L McKee (2009) -

FUE N 'FliEi}E? r+ %%%%JELE'HFA T, (Land Claims Agreement-in-Principle »
R AIP) FE,:@H i*’jr’?JJ R EP AR bf%ii?iﬁ FIE L TRE: A
B FECE IR pLIT R R & r4 %ﬁﬁﬁi’ﬁlﬁu&ﬁ‘ +: ;5 (Final Land Claims
Agreement ) ; &% o [ FT Flﬂﬂ T+ P8R 3 5 (Land Claims Agreement Act) -
AP B P (g6 2011 ) o F EERT = L%“’TJ‘T"TTV@ ARy e > LRI TR
J[J ﬁnr WERT ﬂﬁ‘ﬁﬂjﬁi*ﬁ/@r&i FEEVEIOET 5 Tl o IS *iﬂﬁﬁ ufﬁ
'?EJFQ,I g ffﬁ&ﬁi;g K o PR Y PR (R (Durette 2007: 550

o7 BRI F 0 B Pearse (1982) 1) Cohen (2011) ¢

@
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() RLPVIRH B3 8]~ 1) Ry A S RRRLRE > L SR

Gk [ﬂ?l%ag TP (Z ) EPEIRERORRA - S RERLTLE SRR
F"&kﬂ » E[ 1 L Iil_:nzﬁﬁgu AUTERET T,;,if\_““‘ meﬁﬂfgj ( Cassidy & Dale, 1988:
40-42) -

WA= T 1984 F iﬁ]i@fﬁdﬁl ' % 5 (Cree-Naskapi (of Quebec)
Act) > BIRUE b 4 B R E'? T~ VAR S T RS
[ o <[ IF~'| = riEIjJ‘EJf"ﬁ ( Northwestern Terrltorles) ,ka bj\[% pY Inuit >
1\¥1Hw;§{ o Fuéﬁﬁj Ol TE 1991 F 5% T Nunavut 4 BEREE
( Nunavut Land Clalms Agreement) » ™73 1993 F 3 [a&hﬂf’*guj EX D AT
RS B F}Bvﬁiﬁﬁﬁfjgﬁfﬁ e [\JJ:JTJE&% » TATRLETR ]~ A SRERLF K

HlE RS RET AT PUAEA] . T RIBIEF]F l'%l: [z 499 ; ili*]ﬂ”*‘ﬁ{]‘
A b Eﬂiﬂ i VE _i k] FH%* Eﬁf ; ((Nunavut Wildlife Management

Board, NWMB ) » I'[figfl i * it I'[ 7 73 2222721 (Gillies, 1995) - [/ »
R E{UF > Fi prf(]&“’&] = P AP S Inuvialuit > 7 1984 7 &
i 7 Inuvialuit f o) (Inuwalmt Final Agreement) » % * IV fi[fi'I'] 1%
AEEWVERI I T I RL R 4 5 ) 71‘“1?* R F?E[’gﬂ\ il fr=E 2 %A
( Fisheries Joint Management Committee ) ( Lfff#= ) -

BY9E > Nisga’a N HRIE-1970 = PR By R W~ IR
‘f” AITSIR S 5+ PA ;bm [@F” | > 33K 2000 F Ay TNisga’a
&% 7 5 (Nisga’a Final Agreement) Nisga’a ' I'| & ’51[1*5 15% % 1 i
FUPEIRE « DIE - 7 [ﬁJﬁ'L?ﬂiﬁ’”WﬁT 13,000 ﬂ%fgl' [Fr # & > A5 Nisga'a
Fisheries Program - 11 Nisga’a %% * %= DFO #4%H [fl il » a0 Fefo il

8 SRt RS FIE Y EUBTI T RIRIE 0 9 S (Cassidy & Dale, 1988:
41)-

O 2ty U9 B o SBELA ALV E (Sutherland, 2000) ¢

70 *EJ EAS Nunavut f WF,VTW]‘EJ#\[%FEE j& Government of Nunavut and Nunavut Tunngavik
Incorporated (2005) ~ I') X Rompkey =* Cochrane (2009 ) -

P59t > 7 Nunavik f9 Inuit %7 1975 F 22 557" James Bay and Northern Quebec
Agreement ~ I'| 7 Nunatsiavut [ Inuit %% 2005 & 22>/ &5 aeﬁ ~° Labrador Inuit Land
Claims Agreement

71
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)RR HIARL - PO IR B 1,500 P e o e B 1
EUiEl‘ﬁp PP g e - 1) 2001 & BT > Nisga’a H * JRE pUE] 1 |1 =EE
F\L,E!’?FE[DJ o AR g s g J[IffTSJ‘386,126 » [ Nisga’a E'iF"[FTT{]‘”J?J
*’J[LT?P'JC162,908 /&% (Durette, 2007: 5) -

i PR R BV RS R MBI = kL R [
E‘FE"FI%LJ’-{]‘FE‘AEH pu TP gRer R 3%t 5 (Natural Resources Transfer
Agreements; para. 12/13) » i F'RL{= N B BIE Ej 4 £y b]@aﬁﬁjﬁ&f; f[ A

B F[\ug‘[}%@ :

In order to secure to the Indians of the Province the continuance of the
supply of game and fish for their support and subsistence, Canada agrees
that the laws respecting game in force in the Province from time to time
shall apply to the Indians within the boundaries thereof, provided,
however, that the said Indians shall have the right, which the Province
hereby assures to them, of hunting, trapping and fishing game and fish
for food at all seasons of the year on all unoccupied Crown lands and on
any other lands to which the said Indians may have a right of access

lF:F 5 e e @F[ £, 71930 &+ #F ¥ 5 (Constitution Act, 1930)
(Tough, 2004: 1000 ) : L4 b i fl- FAFER™ o '] &P 135
[; STRF1 B DR T A I B S BAZRRLIN R o4 1o iy ms

C B ALH ﬁwiﬁfu IEGNCE SERE R oy (P ﬂQFU’JF'JL £
H[Ji:ééhﬁﬁ{ ( Manitoba, Conservation and Water Stewardship, n.d. ) »

EGTs CREIRT R e SRR, o RIRLEH AR (R 4 e
Rl PR PUEE > JEEVISEY o PSSO O ~ FRAISOR Y 2 - T
filE F‘Uﬁiﬁii I ﬁiﬁﬂ L -SRI R TR R T %ﬂ%
K AL ﬁ‘/fj [fll&%ﬂﬁ”ﬁ?&?‘@fw 4%%’3.1 ALY *fl*ii
EJﬁ\«u\EﬂH\ﬁ FH (Penikett, 2006)

2 PR R SRS »FHILEL Métis » Fli Tk HI % > fL Tough (2000, 2004 ) -
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[E RS R T FLiy e

Rl 1 'l [J SRR s AL [PV TR 2 BT
‘%@T%H R ﬁjﬁﬂ "ﬁ %ﬁﬁ AT 1990 = (=) rﬁ%ig HF1L
ﬂﬁ?f?ﬁmuﬂfdﬁn&Iﬂﬁﬁm%@’ME&“%
ij‘él”rfﬁfﬂ TSJE\JJ‘ f o Pyt SRR SENE (Gaertner, 20041 14) o =4k
7 6L » B YR S E RSV TR ) USSR iRl g Bl
w P SE PR e o NI LR RLET S BT BRI A
HIRL %y RLEE © 4 lﬁjﬁﬁﬁ g RCE o UEERLE N B
( Coates, 2000: 94, 102 ) -

B T 1867 & #i31% 4 (Constitutional Act, 1867 ™) » Yai | [ 6
frot ?i@%;'“%’ﬁﬁrﬁ FIFRLE SRRIEVET* VAL DFO™ » B%Jfaﬁ%”%a*a@ ,
g,ﬁr{ﬂ HC' pUA#EL (Hanvelt, 2000: 24) - 7 f”&%i (1990) &>
DFO #* 1992 = ** r’*ﬁji e ;Jfri,e[f%ﬁélﬁj (Aborlglnal Fisheries Strategy °
RTRVEY AFS)> = RISSPGURL-N T B~ N B~ 1) o R i P RLE S
Vi ST FSC pOivE™ - 14-1994 & [ I R ORI ® Ry (1999)

73

,, I11999 o TRBIE A 0TI (UERL DFO) #1 (McGaw, 2003: 420) -

“JTERL British North America Act, 1867 -

» TR TRy T ZIT"?FEIFTJ [ g Ti AL 5 (Fishery (General)
Regulations ) ~ 73& { ) {77 1617&% <&y (Maritime Provinces Fishery Regulations ) ~ 7 TR( {= &
e E mfgﬁ Ef(ffl 5 (Aboriginal Communal Fishing Llcences Regulation )~ I'J & T [ES«'"‘J
-+ 14!7% FARE (Crown Lands and Forests Act, 1980 ) == JF E”lﬁﬂﬂ?j;*[“& uﬁlﬁr‘{
15 §l Fisheries and Oceans Canada (2012a)~ I'] » Department of Justice (2012)- 1% »
E2 Uadi{iNEey o el ﬁl%ﬂygﬁ%ﬁﬂ@_ ( Notzke, 1994: 38-39; Jones, 2006:
2)e *EJ F%[%ﬁ?fifﬁﬁfjﬁfqﬂ b{_'?%%’wﬁ » bl Fisheries and Oceans Canada ( 2007b, 2010) :
%F“Hﬂft Assembly of First Nations (2005, 2011) ~ I') % Jones (2006 ) fug%

& ?imﬁ[ i ( Department of Justice) Hi .é’u’ﬁ DFO — [ HUE#HR » T lF”” i #g@;@'%’jﬁ'

AR ?ﬂ 2RIV (Allain & Fréchette, 1993) ©

" B SR G R L4 R TO%0 G R L

75%'FL (= AN HR( 80 fl - HIpEY 57 fld ) 51— F fiE E;Tr TRFIATE 58 R Allain

& Fréchette, 1993 ) o lﬁﬂf{ﬁl?ﬂ £ AFS Agreement - ;i £, Comprehensive Fisheries

Agreements '] % Project Funding Agreements ( Fisheries and Oceans Canada, 2010:

47-50) « By 2 W0~ 1 I MR 5 B ISR W A2 Y DRI R
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jgh‘?ﬂ;l/ 8 IR T EEEFE T, %, (Allocation Transfer Program » iy Ry
FL ATP) » SR NERE VG &R i B R
SEEE” ﬁ”ﬁl [ EREE > ¢ @f ?ﬁiﬁ P PR R AUy~ BT A
nﬁ ’ ﬁﬁéjmgﬁlﬁ I Liﬁ*éj}’”ﬂ]aJE.—ﬁzL(Goldenberg, 2004: 68; Sheppard, 2004: 46;
Fisheries and Oceans Canada, 2012b; 2010: 70-72 ) » =1 T + By&EsHRIT 3L id]
le » T AFS I kS R ,\l*:gﬂmﬁpaﬁ[%ﬁﬁ?;ﬁlgﬁﬁru o IF=9F o pl R
B EVER  UE M BGRI T S DFO B R ) (McGaw,
2003: 418)

POk pr T RVHI S ~ BF% 5 (1999) ﬁjﬂlﬁﬁiﬁﬁﬁﬁ'm% o I
TRl » DFO & AFS fUAESE HEEYTIIAY T Apicf Féﬂ/}él% (Pilot Sales
Arrangement, PSA) > j’ (B 7 R R R s AR R S SRS g
RS EE L IJ#W (Allain & Fréchette, 1993; Hanvelt, 2000: 63) - £l
o SEPEREEA r“ SETEEE R SRR R AR R
%B?j‘:ﬂﬂ’??"m r ’ﬁﬁj“}iﬂ%fléa (Individual Transferable Quota > {fHy 4%
ITQ) > M ERER W P E AR > il ﬁ SR LR l%ﬂ”ﬁ‘f AFpY = b
4% (Emery, 1993; Wiber, 2000 ; Johnsen, 2004; Wiber & Milley, 2007 ) - [ i
ﬁ??ﬁf?l—ﬁﬁﬂﬂ@ Fllgt > ZRERUE 26K BV 2004 & FRIVSEEE IUTHEE
i Pz ?Jf"iﬁi* AT FERRELELE | pO R > SRR T O RREEE I

(it~ HTEGH - A RGEFT - 1 B9 E (Fisheries and Oceans Canada, 2008) FIRL
PI' +# RS 1#%E » DFO ,ujg;fq% Fl?fl‘%i o FPIRERTRL] o RIS E iﬂﬁfi | % F—f;!lE
FF? Iiw[%‘@?'%ﬁ(Durette 2007:6) - 19t - DFO &I 1,300 = ‘F *W[iiﬁifﬁ*—*f
0T~ B PPRGRET (R il lﬁ* 537~ (Sheppard, 2004: 45)
 PRBE R R A ?FV' J%~ #Fify {3 (Chief Federal Representative )
AT B VR MR Mlkmaq H o GIEPHF ] 34 [WREET) 29 fi kRS EUERE
( Davis & Jentoft, 2003: 193; Cameron 2009: 126 ) -
Ift (band) B34 & ot iflfﬂf FLig ~ IR JEFH E (McGaw, 2003: 418) H “44'
i TRVBR R D IS 200 ‘Jmﬁﬁf{ (Sutherland 2000) © E[[F 1L
ALE| 7S 900 FRHE LT (Durette, 2007:6) ©
| Fj%"f ﬁq“ﬂ*“rﬁ“ Hfi Jﬁgﬂﬁlﬁf SPERLECF T2 % (neoliberalism ) » L Silver (2010)
FIJFT—F ; Bargh (2002) #l % E”?ﬁ“lﬁiﬁﬁjwﬁw‘ﬁﬁ PRIFAN | U]l e
8L el mrmgay » DFO ,ﬁl H % 0 SRR 5 T L R e Pk ﬁHUiPﬂT
FUEE S ;u AJF Hfg e ?4 fzm[}gpl?a Ui fL F{ ‘zﬁ%“fjﬁﬁ&.&ﬂ UE,IFJ‘*Q T H
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&1 o (Charter of Rights and Freedom, 1982 ) ! g i & i1 =7k
( Durette, 2007: 7: Hanvelt, 2000: 65-72 ) - ?J%Eaiﬁﬂfgf% “?f’ Fsiﬁ <[ et
A T 'T”“fi % 4 (2008) I'":L"r?ﬁ‘?% °

AFS EJH 9~ [ Eﬁi "R SRR R AR T R
( Aboriginal Aquatic Resource and Ocean Management Program - fijfs £
AAROM ) » £ 5 [V TE U 600 F o 27 AR & 13 2D fLE N B
%ﬁﬁﬁﬁwﬂP’Wﬁﬁf?@*ﬂﬁ%¥‘ﬁ%ﬁﬁ~wwﬁim@
o W BRI VI SRR 8 P RS R T R TRUE
ﬁ;ﬁﬂ&ﬂﬁl%@f *; ( Aboriginal Community Fisheries Officer) ( Durette, 2007:
6-7; Fisheries and Oceans Canada, 2010: 76-85) - *FEPIJF% P ag T
MEE R IEE*JF;CEFFI J» (empowerment) [z (Wiber & Milley, 2007: 172) -

[T AFS fiu 15@%@#@ LBJT%‘E%TWT IR ZRRLE N VERIE
I B 1% o o 35 iy WWM PRI G SE  R
BB A (B e Tl 0 IR R PR T ARV
FRLER PP E”ﬁﬂw‘*”j*f PUEE 2Ol > =TS PLRE B LR
o4 R e FLA - @?ﬁ%hi‘”ﬁ{]‘ﬁ”ﬁiﬁyﬁ“'{ﬁ SIERL T R ]
ﬁ%ﬂqgﬂjtﬁ;u b P g -TF'—‘}EJ'? =™ pﬁ*‘fﬂsz TEE A Fﬁﬁﬂﬂf
[:F,”.I{ TN ’%H"F“I‘ i/['lﬂ r%ﬂl’_g{ (= SRR F[ S TR ZERLE N RV F|28 (1saac,
2001: 57) « ) ML EHFRAATN o FERUGDH BT B S R N
FUE SRRIEA VRO E® (King, 2011:7) » BT RHLH PR~ Bk
’ﬁ?’é‘f blﬁiﬁ‘iﬁzf?ﬁ%ﬁl YT IIF[ 'ﬁlﬁ PR A REE S =9t > S DFO
SHEPERR IV O M E‘*ﬁru L |_§J15ﬁ|ﬁl1’ﬁfﬁ.rf:lfg&ﬁfﬂ G (Milley &
Charles, 2001: 3-4) -

2l

( Allain & Fréchette, 1993) o
McGaw (2003: 420) 2] DFO [ Ao /4 2E (:Hiﬁ}if\*;jfmﬂﬂtﬁju s PR IR
[ SRR SO R PIRRE PR IR F“ | R R -
® w = LR ] R PORPORE  RD I AR S PP B
AF— ( McRae, 2004: 194) -
ﬁ)ﬁ/‘ AN R NERIEPERY GRS 0 FL Menzies = Butler (2007) »
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FBRCE T ?”"*E“E’FL (= NS 0 Ry SRR o - B
PNUSGREOR R o RIS RELT S R AR T B R AR
ot 39 [l o BV A PR REF] - LG o T 1960 & (8 RUE N
FIoBE > PRSP EE TR PSS B RIE - S A
espisfy TR o PR T T A %ﬁ*ﬁ«*u 2RI E‘I%ﬂe‘lj“—ﬁu kR
SEEY > PO TE 1980 F PSEE TR g0 ERURUE NERIORA] > -
TR m;gpw[ Bl o TR E mu@%mﬁﬁﬂg HEEE - Wi T
CESRRRCL L SANME R 1 C & WEE S i | s A R
[ S ERPIEVERET R | 'tﬁ” POPTRELIEE ) S WL R IR SR A
Y~ PR FRA RV ﬁ?lilaﬁé (LRSS L o
Bt e M = Ty W 8 @RLE O B Al VTR
IFl E%ljf PRIV IR u,?fﬂﬁr Wﬂiﬂ fi | i 8 I fer e
7 U URLE N RS T -
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Migr— : NSBEERZYXEE | (Van der Peet test %)

. The court must take into account the perspective of the aboriginal peoples,

but that perspective must be framed in terms cognizable to the Canadian
legal and constitutional structure.

. In assessing a claim to an aboriginal right a court must first identify the

nature of the right being claimed in order to determine whether a claim
meets the test of being integral to the distinctive culture of the aboriginal
group claiming the right.

. To be integral, a practice, custom or tradition must be of central

significance to the aboriginal society in question -- one of the things which
made the culture of the society distinctive.

. The practices, customs and traditions which constitute aboriginal rights are

those which have continuity with the practices, customs and traditions that
existed prior to contact with European society.

. A court should approach the rules of evidence, and interpret the evidence

that exists, conscious of the special nature of aboriginal claims, and of the
evidentiary difficulties in proving a right which originates in times where
there were no written records of the practices, customs and traditions and
customs engaged in.

. Courts considering a claim to the existence of an aboriginal right must

focus specifically on the practices, customs and traditions of the particular
aboriginal group claiming the right.

. In identifying those practices, customs and traditions that constitute the

aboriginal rights recognized and affirmed by s. 35(1), a court must ensure
that the practice, custom or tradition relied upon in a particular case is
independently significant to the aboriginal community claiming the right.

. A practice, custom or tradition, to be recognized as an aboriginal right need

not be distinct, meaning “unique”, to the aboriginal culture in question.

85

FEZEIFTR. V. Van er Peet, 1996 -
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9.

10.

The fact that that practice, custom or tradition continued after the arrival of
Europeans, and adapted in response to their arrival, is not relevant to
determination of the claim; European arrival and influence cannot be used
to deprive an aboriginal group of an otherwise valid claim to an aboriginal
right.

In considering whether a claim to an aboriginal right has been made out,
courts must look both at the relationship of an aboriginal claimant to the
land and at the practices, customs and traditions arising from the claimant's
distinctive culture and society.
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FIER— : [ Inuvialuit RERE J REEEFR

FISHERIES

14.(24) The Inuvialuit may, without restriction, sell, trade or barter fish and
marine mammal products acquired in subsistence fisheries to other
Inuvialuit, regardless of residence, subject only to regulations to
protect public health, to prevent sale, trade or barter to persons who do
not qualify and to permit the acquisition of information necessary for
the management of the fishery.

14.(25) Where native beneficiaries in adjacent land claims settlements acquire
rights to harvest fish resources for subsistence within the Inuvialuit
Settlement Region on the basis of traditional use and occupancy, those
beneficiaries shall be entitled to exchange fish and marine mammal
products with the Inuvialuit on the same basis as that provided for the
Inuvialuit under this Agreement.

14.(26) Where, in the final settlements of the land claims of native groups
adjacent to the Inuvialuit Settlement Region, provisions are made for
the exchange of fish products with the Inuvialuit, the Inuvialuit shall be
entitled to participate in the exchange under the conditions provided by
those Settlements, but in no case shall that right exceed the right
granted to the Inuvialuit of exchange amongst themselves.

14.(27) Subject to the Fisheries Act and any regulations thereunder, the right to
harvest fish and marine mammals includes the right to sell the
non-edible products of legally harvested fish and marine mammals.

14.(28) The right to harvest fish and marine mammals includes the right to
possess and transport legally harvested fish and marine mammals
across jurisdictional boundaries between the Yukon Territory and the
Northwest Territories.

8 http://fishfp.sasktelwebhosting.com/publications/IFA.pdf (2012-08-25) -
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14.(29) The Inuvialuit shall have first priority for the harvest of marine
mammals, including first priority of access to all harvestable quotas for
marine mammals within the Inuvialuit Settlement Region and the right
to harvest a subsistence quota, to be set jointly by the Inuvialuit and the
Government. They shall also have the right to harvest any portion of
any commercial or other quotas that they can reasonably be expected to
harvest within the quota year. The harvestable quota for marine
mammals shall be set jointly by the Inuvialuit and the Government
according to the principles of conservation.

14.(30) All harvesting of fish is subject to the principles of conservation and
the harvestable quotas set in accordance with those principles.

14.(31) The Inuvialuit shall have the preferential right within the Inuvialuit
Settlement Region to harvest fish for subsistence usage including trade,
barter and sale to other Inuvialuit. If subsistence quotas are required
to be set out in order to ensure conservation of the resource, they shall
be set jointly by the Inuvialuit and the Government pursuant to
subsections (61) to (72).

14.(32) The Inuvialuit, whether individuals, cooperatives, corporations or
collectives, shall be issued, subject to restrictions imposed by
harvestable quotas, non-transferable licences to harvest under the
commercial quota for any waters within the Inuvialuit Settlement
Region, including the offshore, a total weight of fish per species equal
to the weight of the largest annual commercial harvest of that species
from those waters taken by the Inuvialuit in the preceding three years.

14.(33) Where the Inuvialuit wish to commercially harvest fish beyond the
amounts fixed by subsection (32), they shall be treated on the same
basis as other applicants.

14.(34) The Government agrees to implement suitable arrangements for the
Inuvialuit Development Corporation commercial fishery within the
Inuvialuit Settlement Region in order to accommodate the special
economic and marketing features of the fishery.

14.(35) For greater certainty, subsections (24) to (34) apply to the entire
Inuvialuit Settlement Region.
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FISHERIES JOINT MANAGEMENT COMMITTEE

14.(61) To assist Canada and the Inuvialuit in administering the rights and
obligations relating to fisheries under this Agreement and to assist the
Minister of Fisheries and Oceans of Canada in carrying out his
responsibilities for the management of fisheries, the Minister of
Fisheries and Oceans shall establish a Fisheries Joint Management
Committee to advise him on matters relating to Inuvialuit and the
Inuvialuit Settlement Region fisheries.

14.(62) The Committee shall have a Chairman and four (4) members. The
Inuvialuit Game Council and the Government shall each appoint (2)
members. The Chairman shall be appointed by the four (4) members.
Through bilateral agreements between native groups, membership may
be extended to include other native representatives who have
recognized traditional interests within the Inuvialuit Settlement Region,
provided that equal representation between government and native
membership be maintained.

14.(63) The members of the Committee shall each have one (1) vote. The
Chairman shall have a vote only in the case of a deadlock.

14.(64) The Committee shall, among its other activities:

(a) review information on the state of fishing in waters on 7(1)(a) and
7(1)(b) lands and Crown lands in any areas where the Inuvialuit
have an interest and fishery related activities on 7(1)(a) and 7(1)(b)
lands;

(b) identify areas of waters on 7(1)(a) and 7(1)(b) lands where fishing
has taken place and predict where fishing may in the future take
place;

(c) determine current harvest levels;

(d) develop, maintain and control a public registration system for
fishing in waters on 7(1)(a) and 7(1)(b) lands and for entry on
7(1)(b) lands for the purpose of fishing;

(e) restrict and regulate the public right to enter on 7(1)(b) lands for
the purpose of fishing where such restriction and regulation is
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(f)

required for the conservation of a stock, to prevent serious conflict
with Inuvialuit activities, to prevent interference with other
Inuvialuit use of the land to which they have title or to prevent
unreasonable interference with Inuvialuit use and enjoyment of the
land;

deny entry to persons who abuse the right;

(9) allocate subsistence quotas among communities;

(h) determine the reporting requirements and review the role of the

(i)

()

Hunters and Trappers Committees in regulating the subsistence
harvest and collection of harvest statistics;

make recommendations to the Minister of Fisheries and Oceans on
subsistence quotas for fish, harvestable quotas for marine mammals,
Inuvialuit commercial fishing, allocation of the preferential fishing
licences to be granted under subsections (29) to (32), regulations
regarding sport and commercial fishing in waters on 7(1)(a) and
7(1)(b) lands and the identification of waters where such fishing
may be prohibited; and

advise the Minister of Fisheries and Oceans on regulations,
research policies and administration of fisheries generally affecting
the Inuvialuit Settlement Region, and on any new international
agreements being developed that might apply to Inuvialuit
fisheries.

14.(65) Recommendations of the Fisheries Joint Management Committee
pursuant to paragraph (64)(i) shall be forwarded to the Minister of

Fisheries and Oceans, who shall implement, vary or reject them.
14.(66) Where the Minister of Fisheries and Oceans varies or rejects a

recommendation of the Fisheries Joint Management Committee he

shall provide the Committee with written reasons for his decision

within thirty (30) days after the recommendation is made
14.(67) On receiving the decision of the Minister of Fisheries and Oceans to

vary or reject a recommendation, the Fisheries Joint Management

Committee shall consider the decision and within thirty (30) days
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submit a further recommendation to that Minister.

14.(68) On receiving the further recommendation of the Fisheries Joint
Management Committee, the Minister of Fisheries and Oceans shall
implement, vary or reject it.

14.(69) Where the Minister of Fisheries and Oceans varies or rejects the further
recommendation of the Committee, he shall provide the Committee
with written reasons for his decision within thirty (30) days after the
recommendation is made.

14.(70) The Minister of Fisheries and Oceans may at any time request that the
Fisheries Joint Management Committee provide him with a
recommendation on any matter referred to in paragraph 64(i) and the
Committee shall provide that Minister with such a recommendation
within thirty (30) days after receiving the request.

14.(71) Where the good management of the resource so requires, the Minister
of Fisheries and Oceans may make and implement an interim decision,
which shall be effective until the procedure described in subsections
(65) to (70) is completed.

14.(72)No interim decision may be made or implemented under subsection (71)
unless the Minister of Fisheries and Oceans gives the Fisheries Joint
Management Committee a reasonable opportunity to provide him with
a recommendation.
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Abstract

After sketching the historical background of aboriginal fisheries in
Canada, we start with the formulation of a conceptual framework for
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