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{EESHEMER](indigenous rights )RR #E & o - AHRBA S - sth A HEAT](land rights, land
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B 1 RERZEN L E
TESEE ~ BN ~ 4EPH R ~ ROnEER > R RIEAY L1 A indigenous title
native title ~ Indian title ~ Aboriginal title ~ 2 Maori title S5 » {BIAE S0 E

(common law ) [EZZ R RIERTHEE — &R (sui generis, unique ) REF] o

" BRNGERRMTEG TN T E T EEREAATEE > &b BUEKEE - 2018/10/27-28 -
U phdmssedz—BL > 52 the traditional title of Indigenous people to their land -
2 H Akiba v. State of Queensland (No 2) (2010: para. 639 ) :
Secondly, there is no land-sea dichotomy. The evidence clearly establishes that the estates
are spatially projected out from the shores; they do not stop at the edge of fringing reefs or
when deep waters are met. 1 accept the Islanders’ evidence on this and reject the State’s
“adjacent areas” contention to the contrary. Areas of deep waters, no less so than shallow
ones, are claimed and used.
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HEE TESELZEE IR, (Mabo v. Queensland (No. 2), 1992) 7 fij » BUNTE
H land rights » [[5{% - native title A Bk AafE (Kildea, 1998: 1) - HEZA title Wi JESE
[E]f> right > [R{E BFREY T HURETT HE /2 &L T3 > ARIEE » 5253 native title (to land)
B native land rights®f (/8 [F] 2 B2 5056 ~ BURHIHETE ? 288 BN R
(F B - M REA 0 8 (1 & 2RI REAR S 2

B2 BONGEAEARTR BPS AR 77 B &l - BUS<H T ERERY T =0 RS
A E 3 (inhabited land ) RAMERETEM ~ S0EIRE > £50" fEE 2 (terra nullius,
land of no one, nobody’s land ) » Rl IR TT T4 FR ~ (54H ~ Brdd ks
fE (HfiEs%E ~ SA3mEE - 2014 @ 10-11) - EFILE ASKEEN » DUB KR E & it
JREERIER AR » AR TR > T EE IR TR A ~ SR T H &R
NG HA I R RAS T - (FEAFRIE A FHSERE M WaE a2
AR Rofie £ 2t - RES AR EREZE - DAEEIRIE S A A RJE ECH (settled
colony) (Kildea, 1998: 2-3; Strelein, 2005: 229-30, 235-38 ) - Fizk » {FH-EEE 1Y
8 F#¢ (doctrine of discovery) 2T » J[El Y s ECHIAY EHEMETLZ - BIZR
A] LUIE B0 S 58 AT B4 FrA HE (radical title ) » B2 LB AT E ARS8 R BN
B4 (extinguish ) [ BN L H#ME T (Kildea, 1998; Strelein, 2005; Secher, 2011 ) -

James Cook £ 1770 FEEATHIMN R FF F HEER L - L5 B B AIEAE
1879 28 B -FHHEE (Wikipedia, 2018: Torres Strait Islands ) o JEHNAYJFE 3 R
% (Indigenous Peoples ) H & H{EE I (Aboriginal Peoples ) -~ KILEHEHTEFIKE E

( Torres Straits Islanders ) fR# 2016 FHY A 1352 ( Australian Bureau of Statistics,

2018a) » BUMF(E R 649,171 (2.8% ) » Hrf1 590,056 A (91%) Hil 2
JREESHE ~ 32,345 N (5% ) Bl R EftEiBIREER - K 26,767 A (4%) HiL
REEFRERENEENER » Al RATHEINRRE RIS 6 & -

BN A = AR E 1992 FELL 6 ¢ 1Rk TIE RS THRHIN, > BEEK
Fieg T4/ F 3, (terranullius, land of no one, nobody’s land ) FYJEHI - BHFEEED

® 740 native rights and interests ~ native title rights - native title rights and interests ?
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FRERBRE T HUFER K Al2: (rights and interests in land ) J 5 HAH&EH A K H
(&% ~ T FLAE - HEIRIE T IRIATEAE (survive) °  IEEBUFINE @S TREREL
P A 1% o (Native Title Act, 1993) ~ Wigedr " BIR FE R L RESCHIRE |
(National Native Title Tribunal, NNTT ) 2z 2 i+ B35 A 0] - HuAE R Ay 2
% (claim, make claims ) ® - Bl m AR BEE AR 1996 4ELL4 © 3 fiiH TR Rt
Z 4 (Wik Peoples v. Queensland ) » & & IR IR [ R R BUM A R4 B R 25 T
TELYE > WK BEHRE LR TR - Bl e AR AT 2018 FE/EH TRaE2
EL#f1 5 (Akiba v. Commonwealth) 7> HIEBURHYERERA T& 4], (regulate)
AT By MEARIHBRIF (RIS T 3th RO RER > ElERG S MR R -

TEiE RS TR O BRI R B T R 38 » RS i
BEEyIB ~ DUREURFRIARBE L 8 N AR T2 AR 5 RS & - Fifk -
PUBOE B HIERES © BleAE4ERE Al > BAFTRAgR T PaI22t 5] 5 28 LA A ]
VE - U HbH) - AT AT > FATALERRE - BNEY High Court ZE[F4 55
» BB ISR AR (Supreme Court) » [f&54 (State) ~ BUE WM
(Territory ) 534Ms%7A Supreme Court » A ARG - Rt > ATE RN E
IR EERE S SER - EEREE R REER -

* Brennan ( Mabo 2: para. 64 ) :
Native title has its origin in and is given its content by the traditional laws acknowledged
by and the traditional customs observed by the indigenous inhabitants of a territory. The
nature and incidents of native title must be ascertained as a matter of fact by reference to
those laws and customs.
> Brennan ( Mabo 2: paras. 61-62) :
The preferable rule, supported by the authorities cited, is that a mere change in sovereignty
does not extinguish native title to land.
It is sufficient to state that, in my opinion, the common law of Australia rejects the notion
that, when the Crown acquired sovereignty over territory which is now part of Australia it
thereby acquired the absolute beneficial ownership of the land therein, and accepts that the
antecedent rights and interests in land possessed by the indigenous inhabitants of the
territory survived the change in sovereignty. Those antecedent rights and interests thus
constitute a burden on the radical title of the Crown.
A BRI R (E R AR IR RS (file application) ~ FEEHIERFBERE LS (court
order) HFRKHESL » % - HRNEERFEFFSE Brandy v. Human Rights and Equal Opportunity
Commission (1995) #¢HZEZE - FrLA{¢ 1988 A LM ELEEmIBHFLART - MR (5 B T Az
HYTHAEEE A =ffE (mediation) (Australian Law Review Commission, 2014: 61 ) -
T 2% k5 Akiba on behalf of the Torres Strait Regional Seas Claim Group v. Commonwealth ( f&f %
Akiba) » Y F% Torres Strait Sea Claim ~ 5¢Z& Sea Claim -
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BN R R i pE ey 28

£ 1960 (X SOMNF(E R Z 2556 R N RAEESEE - BRZ KRB K
o APIE T3 ~ DRz B - £E 1963 4 JL<HH Gove 5 Yirrkala 375y Yolngu
IR RS A AMOS - RIS RR AR GBS - 4358 - JLEEUTE R
HEEERIEE] (Mining (Gove Peninsula Nabalco Agreement) Ordinance 1968 (NT) ) »
—BIMTRIGA S L AE 25 R AN R S AR fee L RS aAT SR

(Milirrpum v. Nabalco Pty Ltd, 1971) BKERaZ {451~ AR IEE 4 > {RZA%KHL -

P > dLsEsth Wave Hill H50y Gurindji iR AHLAE 1966 555 - $1¥ TIF(R
-~ T& ~ REGEESHPOSIH - R 9 FFAYBEL - T8 Gough Whitlam
B (1972-75) 4 1973 FRILRERE L EZ 5 & (Aboriginal Land Rights
Commission'®)> {£3% 5 Edward Woodward - 7548 [ {75 (£ EO - i 4 >
FOREKERIRERR L 2 8§ &l - BURAE 1975 SFEEIEAK A - S8R5
SRR -

2> H s Malcolm Fraser BUff (1975-83) &4 Whitlam EURFHIE
1 1976 438 48T JLaEt R (E R IR -3 A 1%  Aboriginal Land Rights (Northern
Territory) Act, 1976) » K& 252 Woodward F#Essry#Rke (Woodward Report,
1974) » FEACSHMAY (L R A] DU R (F4 8 B REMNBUE & EAAR ~ I
PReE IR AL AR AR KB MY T3t - JLEHEURF2R5100% (Aboriginal
Land Act (NT), 1978 ) » HERFHT — PSRN EIRRAY T RS HEES R EOHE © BE AR > B
TP HAl &Rl mAR Sl [REDES - 5512 F% T8 Don Dunstan

® F %y Yirrkala Bark Petitions » S fia AL SR R A AR EIRIO A & 0 1S E R I
( Arnhem Aboriginal Land Reserve ) f#y—ior 45— 1\ 5] -
° AFk Gove Land Rights Case » £ Blackburn g3 B2 5 (4 B S [E1 A 1Y 1 HURE G T E B
AR5y o BIERAE S - R RSN AR p I 2R 2 -
10 7 f#% k5 Woodward Royal Commission o
1 5rgn s Whitlam FURF SGEE T R FEEEEE 5 (Racial Discrimination Act, 1975 ) » SEBA LR =5
Be o] DATAS AR BURF A B A A T -
2 FEEEUAE 1993 4841754 (Land (Titles and Traditional Usage) Act) » $TEILL T {4755 A |
(rights of traditional usage ) AHERFE(EEEMENY MM - BAMR R A T HER K iER
4752 5 (Western Australia v. Commonwealth, 1995 ) -
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BT (1967-68, 1970-79 )~ J David Tonkin E/fif ( 1979-92 )2 17773% ( Pitjantjatjara
Land Rights Act 1981 (SA) ) » f&{ilia% & 057 2 —HIPGIEH 4 b B FO -

1£ 1982 5 » HHAKEIELEHTHHEREELE (Murray Islands™) 7 Meriam
HERAERAE LA BFRET  EREAEEASEE « ROBERE Kk
fil Ccontinental shelf) » 52 Ryt MR IFTA REN RN Bl 22 EREF R A " A
RHkE ) (validly extinguished ) » [RIILZESR B A&RRE CEFTA ™ - Bl E=
eV » FREATE IR RN DT E R BT DR A TEE -
e - B LRSS TR SRR - 5o~ T RoRqE 1985 il TR
g S &% 5 (Queensland Coast Islands Declaratory Act (QId)) » I77E B[
JHFRTC TR BRI B ERAY T R ~ T B TR0 R iR L E &
B = AR S AT 1988 AR T B2 5 —57HI{5] 4( Mabo v Queensland (No 1)) »
HHIZEN T RERIB A 5 HRART AR - BRI AR AR 5 Y Bt -

Pkl = AT 1992 SRR HIT R 55 SR AIB o BR T HERHT HEEAZE 5
DU PR TR A B 2R R Y T 2, 505 » e B RIE/FEAER
(‘indigenous inhabitants ) A B C AV E A K E A (traditional laws and
customs ) » IRl AREE MM 2 AT B 5 Lt ( traditional lands )y +-#th## (1and

entitlement) 17> tEEEER > SNV A ESIETE native title® - T Paul

B EEEE Y Maralinga Tjarutja Land Rights Act 1984 (SA) ~ 37 B4 & #3177y Aboriginal Land Rights
Act 1983 (NSW) -~ E2-RAY Aboriginal Land Act 1991 (QId) 5z Torres Strait Islander Land Act 1991
(Qld) ~ DL K ¥ Hr B JEEnAY Aboriginal Lands Act 1995 (Tas) ©
Y &4 T 5 Murray Island (Mer )~ DK Dowar Island ( Dauar ) £i Wyer Island ( Waier ) [y {[/] ig -
> £1$E Eddie Mabo ~ Sam Passi ~ David Passi ~ Celuia Mapo Salee ~ [ James Rice o B =4
BERVHIBIEAE 1992 4£ 6 H 3 HTN2KAY » Mabo 4ll1E 1 H 21 Hitt -
% owners - possessors ~ occupiers ( Mabo 2, Brennan: para. 95 ) -
17 >3 Brennan( Mabo 2: para. 39 )37 5y » 3% [F (kR EENA T 475 3 T #E25( proprietary interest )
HYHER o B TLAE IR AP R EA S AH AR (5
The theory that the indigenous inhabitants of a “settled” colony had no proprietary interest
in the land thus depended on a discriminatory denigration of indigenous inhabitants, their
social organization and customs.
18 IR LR o [ AR A ERATRER ¢ BN DASR A R R - AR B HE R A (H 4% (Australian
Law Review Commission, 2014: 35) -
W SmenggEs e [E R RERY - R RE NG I EE [ i 24 Australian Law Review Commission, 2014:
81-82) -
2 =572 (Mabo 2: Mason, para. 2) :



Keating (1991-96 ) B A I ANE A © [R{E R - AT A REA 5 - 2R B R
AT A REER R R RE SR (L R T I E ~ 2R R (L B 3
& - HFTA FERYRESL( determination ) GHK T R (L IS JESEHI#E (right to negotiate )
BB RIGBLA RIS ~ RN ~ SBCSS AR RIS E -

£ 1974 & » B[4 Cape York - 5#Y Wik [ (£ John Koowarta $TH
#AH Archer a5 » #75  Joh Bjelke-Petersen (1968-87) s¥ B[R LRGN E
KBTI 2 - T A BUR R T RAEIRIEE 5 ST (Koowarta v,
Bjelke-Petersen, 1982) - [fii E& - B & BUM RIS I FOBURHY T R R0% 5 AR
#H (Queensland v. Commonwealth, 1982 ) - B i = AR (E 1996 4F T E5E Rk
ZE 5 FITE - JEIR A R BB AR AL A A B2 4 0 R MR R R L Hb R
JRBI R BRIRAY 132 o] DARR L LR BN O AR R4S B ARSI -

I F% John Howard (1996-2007 ) EUFFLARZ FIGIHBLE RiEE Fyrh™ > #EL1
Fo T SEHHINBURT ~ BEAEAE] ~ BAUGEM - RIFERGAF - 58ITE8E ©RE
Eei HHUFTAHEIE R4 4 (Native Title Amendment Act, 1998 ) *2 » SKIE BRI (1 B
TERAIRER] > ERE AR (R - RER FIRERIRE S ~ R PRI (A RRATSEHIRE (RE R
RFEEURR R - 5B SEDYRERIRZ B (Committee on the

Elimination of Racial Discrimination, CERD ) #5#c25AFIE (hE1E§% > 2016 ) -

In the result, six members of the Court (Dawson J. dissenting) are in agreement that the
common law of this country recognizes a form of native title which, in the cases where it
has not been extinguished, reflects the entitlement of the indigenous inhabitants, in
accordance with their laws or customs, to their traditional lands and that, subject to the
effect of some particular Crown leases, the land entitlement of the Murray Islanders in
accordance with their laws or customs is preserved, as native title, under the law of
Queensland.
2 EhRER @ TR, (1975) B TRERBESHFTAEL, (1993) 2/ - JE
JRAE RATEUSAY R R T AR IR S B AU E &S T 307E J (validation) » L 5EE gt &0 A
FY Ei 1T A5 (validation of the past acts )~ 5 BER BN A (& A0 BERYEES - F, Parliamentary Joint
Committee on Native Title and the Aboriginal and Torres Strait Islander Land Fund (2000: chap. 5) -
22 G R S T AR AE 1995 4EATHI% (Brandy v. Human Rights and Equal Opportunity
Commission ) » DAFT &2 78 Ky FH A 59 B 5 R B - HURESHIEAURE ST > W0 B MR IR R 1
HREHIRRE
2NN R E B & EE YR ERET DM R E RS A%Y 5 (International
Convention on the Elimination of All Forms of Racial Discrimination, 1965) HJ3E7% -
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B TRERKRIMAEREE, DK

PR RGP A RS o (Fifek 1) AVERZE TISEZEE 96l - 151
PRSI (special measure ) 454 T A R BIGILAY » FARF LAIHH (38
figg ~ BEHN - BE) ARERE (R ~ Ml ~ WpRkE (BEH - #ilE) JREREN L
HORE - DADG IR BUR R EDHPR - EiEELAYHER (past extinguishment ) ~ KR
(7R (future extinguishment) « B2 AMBASEAT S 223 RARANCIFRE BRI 1M

(native title) FYEF > FrhliEss 1 AREL 13t KoKy " Bff%  (in relation to) »
Feg 1 (b) FRELL- MR KIS TS (connection requirement) *° - 4K
20 ZAFAHVENE - BRI R (R RS S A THRENIREAE = (—) fEFEE
(EERATRIRIE 2 [ - EHIAH B DA —BERIERIER - (2) &% THe™)

(society) IRAZIBEMGTAREMIEIER THE47, (continuity) f74E7 5 (=)
& MY R G o] DUE M F R IERF AR R (R 7 t1 & ( Mansfield, 2017: 8 ) -

BRI R R O R T REAVIE A =18 > BFEER (369)~ MR ZR# (53)
HfE (0)~ RIEFTHED (4) B TERAY T =thA =1 » BIESETERE R R

2 Hxsk 5 223(1)(c) | the rights and interests are recognised by the common law of Australia °
% %% Brennan (Mabo 2: para. 39) 525 - R IHFEUESFIE - B+ A AR SR RS
TEE4EE: (Mabo 2: para. 66 ) :
Where a clan or group has continued to acknowledge the laws and (so far as practicable) to
observe the customs based on the traditions of that clan or group, whereby their traditional
connextion with the land has been substantially maintained, the traditional community title
of that clan or group can be said to remain in existence. The common law can, by
reference to the traditional laws and customs of an indigenous people, identify and protect
the native rights and interests to which they give rise.
2: 5 Brennan Y4245 (Mabo 2: summary, para. 6 )
Native title to particular land (whether classified by the common law as proprietary,
usufructuary or otherwise), its incidents and the persons entitled thereto are ascertained
according to the laws and customs of the indigenous people who, by those laws and
customs, have a connection with the land. It is immaterial that the laws and customs have
undergone some change since the Crown acquired sovereignty provided the general nature
of the connection between the indigenous people and the land remains. Membership of
the indigenous people depends on biological descent from the indigenous people and on
mutual recognition of a particular person's membership by that person and by the elders or
other persons enjoying traditional authority among those people.
®HE L TEEREHATARES ) WEAREIFERE THE ) SR (Australian Law
Review Commission, 2014: 77-78 ) -
7 EREH T RERE ST EL tU4ERTIRERE TBEFE o MEH s 223(1) ()
HAHY (Australian Law Review Commission, 2014: 106-14 ) o
7



( consent determination, 334 ) ~ =[;AH]7E (litigated determination, 49 ) ~ D) k% it 2
Fe A (unopposed approved determination, 43 ) (National Native Title Tribunal,
nd.b;nd.c; ndd) - —HLUAEMR TRERELHFTAREE FFE5% 225 RN
o ARSI (Akiba v. Queensland (No 2): para. 157 ) »

SRR I R A R R 1B 5V 5 Crescent Head 3775 Dunghutti 725
(E R EGFIE > Y HOTET (Kempsey Shire Council) TR EHIATAS
THRFAFHE R - Wl TR RE L FTEREEL o i BB R
PREEZRE - 1E 1994 R R (non-claimant) AYHIES - DASEAEMERR IR Rk
2H THRE AT LLSRHEUS 13 - TR ARIBER IR AR SO R TR
FUREAERfEE - e R BT BUR AREE R A FHE RS Tt - 0 H B E s E ey £
Hh > &35 > BRFRIABE M T RERESR AR - 1R AL E] R R e ¥ e
BETEURF?® ( National Native Title Tribunal, 2017a; 5-6 ) »

e B 435 (RIR M Rk TS RIS HETY - BRI 294 (F1F
FEHETH - FRAILE 2009 SEAYETEZE (Native Title Amendment Act, 2009) FF /&
ST {i] R 4 1AL AR B (R e 5T L3t (A 2> (Indigenous Land
Use Agreement, ILUA ) th1% > +1& E3REEIF L BRER T- HRERYRE R R i
R S BIPERBF Y o BTSRRI E N BUSEFR
R LASERR 50 RRE TR TR ZE - RIS R (E R SR E S 3kHY £
i E A 1,241 43 (Mansfield, 2017: 10-11; National Native Title Tribunal,

2018a; 2017h:3-4) ([&E 2)

8 | National Native Title Tribunal( n.d.a )fHREHT #1372 ( Mary-Lou Buck v State of New South Wales
& Ors, 1997 ) ~ BAZEZE ~ DA EETHY T E5E (deed of agreement ) o
2 t24h > fR#E National Native Title Tribunal (n.d.d) Segiflg4s F&okl » HE %A HHURERY 74 14 -
B JEE0 - HRERY 206 4 ~ A 5e e L HURERY 146 {4 SR8 52 - HERDA IR R T AR EIfE 4R
HAGE TN LAY 31.4% » HbH 11.3% 2% ~ 20.1%:2JEHE (Webb, 2017:4) -
% = f&ET H Native Title Amendment (Indigenous Land Use Agreements) Act (2017 ) -
SUHE R R MR R EELIE A ERE - R Bk T DARERY - MR R S AR
W AR ~ R HMEURF A28 7A#E (National Native Title Tribunal, n.d.d) o JFE{F R - HREHH]
EA =14 > EfEEEZ (Register of Native Title Claims, RNTC) ~ 7% (National Native Title
Register, NNTR ) ~ Kz 3 {8 FIt772E (Register of Indigenous Land Use Agreements ) »
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#JE : National Native Title Tribunal ( 2018b) «

B 2 : BNEERELENES

DT R TR ARG L ATAREE 5 (1993) ) T2 114 5 (2013) Hif
(1 20 ] - B E s AT st S E B E N ~ DUERIERGl - ELE B A EIE
ZEAVHH3 (Mansfield, 2017; National Native Title Tribunal, 2017¢) :

Western Australia v. Commonwealth (1995) 3% : fsy T HEELZe58 — e (]
A PO R - sl 2 R R o HE IR R PR -

Wik Peoples v. Queensland (1996 ) : By By AR SE 20 MPRIF
EIGRHY TR » $b]asai - R EERY Lt RE BSOS RE L 2 nT DA AR

Fejo and Mills v Northern Territory (1998 ) : — H UM EBIIE R R T HEEH]
T3t FIRE L (freehold ) » R RRZRHY T HUMERE S8 HEMER T - ISR AEIKIE -

Yanner v. Eaton (1999) : JFERGHY IR S PRE (Ffels)  BUF
AR I U (R B L AR ™+ A RBURF A AR SR I R R -3

% H {352 North Ganalanja v. Queensland (1996 ) - Wilson v. Anderson (2002 )~ L& Griffiths v
Minister for Lands, Planning and Environment (2008 ) -

8 W% By Native Title Act Case (1995) -

% [H7 2 (paras. 37-38) :



T (et WVEA TR SCE YRR ) (clear and plain intention ) - gf:
Ao TR ERIAEA T RESFRURERY 2 - =] DAER FHERAR AR ~ DU iEs  #A e
(B4R b a] DL B E % (evolution of traditional means ) -

Commonwealth v. Yarmirr (2001 ) : 41535 48 A EL R (F ECHRAY Lt — 20 Fi
R LUK B - IEA 2 AIERIENEE - BN FEREHES IS
J& (non-exclusive ) BAJERGEMAYEHE - SR ME (rights to sea and sea bed ) » 4
HJEha o [RAE AR A BEDER — RO RAIRTITRE ~ DUSORHE -

Western Australia v Ward (2002) : & [R{ERESE NI 3 - sgK

RS - WARBEFRSH EAERIESE B2 (relevant connection) » #4]

It is unnecessary to decide whether the creation of property rights of the kind that the
respondent contended had been created by the Fauna Act would be inconsistent with the
continued existence of native title rights. It is sufficient to say that regulating the way in
which rights and interests may be exercised is not inconsistent with their continued
existence. Indeed, regulating the way in which a right may be exercised presupposes that
the right exists. No doubt, of course, regulation may shade into prohibition and the line
between the two may be difficult to discern.

Regulating particular aspects of the usufructuary relationship with traditional land
does not sever the connection of the Aboriginal peoples concerned with the land (whether
or not prohibiting the exercise of that relationship altogether might, or might to some
extent). That is, saying to a group of Aboriginal peoples, “You may not hunt or fish
without a permit”, does not sever their connection with the land concerned and does not
deny the continued exercise of the rights and interests that Aboriginal law and custom
recognises them as possessing.

% H Mabo 2 (Brennan, para. 75) :
However, the exercise of a power to extinguish native title must reveal a clear and plain
intention to do so, whether the action be taken by the Legislature or by the Executive.
This requirement, which flows from the seriousness of the consequences to indigenous
inhabitants of extinguishing their traditional rights and interests in land, has been
repeatedly emphasized by courts dealing with the extinguishing of the native title of Indian
bands in North America. It is unnecessary for our purposes to consider the several juristic
foundations - proclamation, policy, treaty or occupation - on which native title has been
rested in Canada and the United States but reference to the leading cases in each
jurisdiction reveals that, whatever the juristic foundation assigned by those courts might be,
native title is not extinguished unless there be a clear and plain intention to do so.

% Australian Law Review Commission ( 2014: 95-105) #s6(&T T EERiE-HFTAEREE 5 » IFRE

FUE e nT L% (adapt) ~ JE#E (evolve) ~ DL #fE (develop) -

¥ SR (para.42)
Thus the question about continued recognition of native title rights requires consideration
of whether and how the common law and the relevant native title rights and interests could
co-exist.  If the two are inconsistent, it was accepted in Mabo [No 2] that the common law
would prevail. (The central issue for debate in Mabo [No 2] was whether there was an
inconsistency.) If, as was held in Mabo [No 2] in relation to rights of the kind then in
issue, there is no inconsistency, the common law will “recognize” those rights.  That is, it
will, by the ordinary processes of law and equity, give remedies in support of the relevant
rights and interests to those who hold them. 1t will “recognize” the rights by giving effect
to those rights and interests owing their origin to traditional laws and customs which can
continue to co-exist with the common law the settlers brought.

10



st > BE TR AN ERHEA EEEYE (physical connection) » AJ37A4 Al AE4E
FR0EE LS (spiritual connection) *° « 5341 » BEZAIEUE BT L ki — 3
FEFI® (a bundle of rights) » {FFLUZ—HER ~ DB BIE AR R - NIE TS
09 T EEMEE"Y | (partial extinguishment ) o

Yorta Yorta v. Victoria (2002) : SEZF (R T & | ({HLGTAE KIE A

% JFSrE (para. 64)
In its terms, s 223(1)(b) is not directed to how Aboriginal peoples use or occupy land or
waters.  Section 223(1)(b) requires consideration of whether, by the traditional laws
acknowledged and the traditional customs observed by the peoples concerned, they have a
“connection” with the land or waters. That is, it requires first an identification of the
content of traditional laws and customs and, secondly, the characterisation of the effect of
those laws and customs as constituting a “connection” of the peoples with the land or
waters in question. No doubt there may be cases where the way in which land or waters
are used will reveal something about the kind of connection that exists under traditional
law or custom between Aboriginal peoples and the land or waters concerned. But the
absence of evidence of some recent use of the land or waters does not, of itself, require the
conclusion that there can be no relevant connection. Whether there is a relevant
connection depends, in the first instance, upon the content of traditional law and custom
and, in the second, upon what is meant by “connection” by those laws and customs. This
latter question was not the subject of submissions in the present matters, the relevant
contention being advanced in the absolute terms we have identified and without
examination of the particular aspects of the relationship found below to have been
sufficient. We, therefore need express no view, in these matters, on what is the nature of
the “connection” that must be shown to exist. In particular, we need express no view on
when a “spiritual connection” with the land (an expression often used in the Western
Australian submissions and apparently intended as meaning any form of asserted
connection without evidence of continuing use or physical presence) will suffice.

2: K Yanner (para. 38):
Native title rights and interests must be understood as what has been called “a perception of
socially constituted fact” as well as “comprising various assortments of artificially defined
jural right”.  And an important aspect of the socially constituted fact of native title rights
and interests that is recognised by the common law is the spiritual, cultural and social
connection with the land.

% Schlager 2 Ostrom (1992) LFHE@LF‘%E’J T IR RS KR ARETRAVIRE A R AR AT

B A (access) ~ £ (withdrawal ) ~ B ~ HE (exclusion) ~ K7z (alienation) ZE7HH -

O Hegr 5 EPRERYEE Mabo 2 (Brennan, summary, para. 5) :
Where the Crown has validly and effectively appropriated land to itself and the
appropriation is wholly or partially inconsistent with a continuing right to enjoy native title,
native title is extinguished to the extent of the inconsistency. Thus native title has been
extinguished to parcels of the waste lands of the Crown that have been validly appropriated
for use (whether by dedication, setting aside, reservation or other valid means) and used for
roads, railways, post offices and other permanent public works which preclude the
continuing concurrent enjoyment of native title.

N HREA &R EZ (Yorta Yorta: para. 50) :
To speak of rights and interests possessed under an identified body of laws and customs is,
therefore, to speak of rights and interests that are the creatures of the laws and customs of a
particular society that exists as a group which acknowledges and observes those laws and
customs. And if the society out of which the body of laws and customs arises ceases to
exist as a group which acknowledges and observes those laws and customs, those laws and
customs cease to have continued existence and vitality. Their content may be known but
if there is no society which acknowledges and observes them, it ceases to be useful, even
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JFE ShERFOE Y s kR s ST H E RS 2. (normative system ) - BEZA

ARG HER TS - L RERLIREROOREY - L HE E A = B3It T -

meaningful, to speak of them as a body of laws and customs acknowledged and observed,
or productive of existing rights or interests, whether in relation to land or waters or
otherwise.

EFETEEFRE (paras. 49-50)
Law and custom arise out of and, in important respects, go to define a particular society.
In this context, “society” is to be understood as a body of persons united in and by its
acknowledgment and observance of a body of law and customs. To speak of rights and
interests possessed under an identified body of laws and customs is, therefore, to speak of
rights and interests that are the creatures of the laws and customs of a particular society that
exists as a group which acknowledges and observes those laws and customs. And if the
society out of which the body of laws and customs arises ceases to exist as a group which
acknowledges and observes those laws and customs, those laws and customs cease to have
continued existence and vitality. Their content may be known but if there is no society
which acknowledges and observes them, it ceases to be useful, even meaningful, to speak
of them as a body of laws and customs acknowledged and observed, or productive of
existing rights or interests, whether in relation to land or waters or otherwise.

2 Hegr, E 24 E Mabo 2 (Brennan, para. 66 ) :
Of course, since European settlement of Australia, many clans or groups of indigenous
people have been physically separated from their traditional land and have lost their
connexion with it.  But that is not the universal position. It is clearly not the position of
the Meriam people. Where a clan or group has continued to acknowledge the laws and (so
far as practicable) to observe the customs based on the traditions of that clan or group,
whereby their traditional connexion with the land has been substantially maintained, the
traditional community title of that clan or group can be said to remain in existence. The
common law can, by reference to the traditional laws and customs of an indigenous people,
identify and protect the native rights and interests to which they give rise. However, when
the tide of history has washed away any real acknowledgment of traditional law and any
real observance of traditional customs, the foundation of native tit le has disappeared. A
native title which has ceased with the abandoning of laws and customs based on tradition
cannot be revived for contemporary recognition. Australian law can protect the interests
of members of an indigenous clan or group, whether communally or individually, only in
conformity with the traditional laws and customs of the people to whom the clan or group
belongs and only where members of the clan or group acknowledge those laws and observe
those customs (so far as it is practicable to do so). Once traditional native title expires,
the Crown’s radical title expands to a full beneficial title, for then there is no other
proprietor than the Crown.

©OREAE o B T A DB SRSEIIM LT (observable patterns of behaviour ) 415 ZERERL

ESAVERRIER ~ A DALTAERER A AR - AR EAREMEAIA G (paras. 38, 42) ¢
When it is recognised that the subject matter of the inquiry is rights and interests (in fact
rights and interests in relation to land or waters) it is clear that the laws or customs in which
those rights or interests find their origins must be laws or customs having a normative
content and deriving, therefore, from a body of norms or normative system — the body of
norms or normative system that existed before sovereignty.
This last question may, however, be put aside when it is recalled that the Native Title Act
refers to traditional laws acknowledged and traditional customs observed. Taken as a
whole, that expression, with its use of “and” rather than “or”, obviates any need to
distinguish between what is a matter of traditional law and what is a matter of traditional
custom. Nonetheless, because the subject of consideration is rights or interests, the rules
which together constitute the traditional laws acknowledged and traditional customs
observed, and under which the rights or interests are said to be possessed, must be rules
having normative content. Without that quality, there may be observable patterns of
behaviour but not rights or interests in relation to land or waters.
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FEEANEROR B AL MBI 29 (Papua New Guinea) [ - madL
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ORI - BIFEE3  JBER ~ R ~ T RO YRR (A 5 REUIRETE S
AR SEMARIE R RE IR R B RAVIESUAIE - I st & B B AU BRI 2k
P - AL B EIEVE H B IERE#E - §REBUFRIDEKRUAIEREN R
B HMr SR  BONBUS By 7T TR ETRIEREY o HUARE - AR IR TR
fafik 5 (Torres Strait Fisheries Act, 1984 ) » BSCORRREFLEE HTAHIHS, RCHYHHfE
1~ CRPHCATRARE SR - NESLEh S AL B R R s S fotny g ™ -

HE - el snEbe R IS TSRHIB , AT - FEEHETEIE R
REZIEA IRy Tt Fr A R R R (R 20k (sea claim) » R - $50 mIHH D
SEREE A AR AR SER Y E 3 » 4F Commonwealth v. Yarmirr (2001) * »
i E A B EORRE IR (L R AV R plE s & Y E S @ e - £ Lardil
Peoples v. state of Queensland (2004) *° » BF5ARBEASE FaltHIF] > ARIFRERIE
EEYIEPG L ERE - 1 Gumana v. Northern Territory of Australia (2007) *" > F
FRtr AR A IR ERA A SR A (5 PR - ELFER SR ~ RURHIRIEEN -
f& 2000 S > FEEEHTEIRORE E AL [E B TN S R R AE SIS TR IR
{EES - M HAE 2007 FFHE - 8 T0%HEIE R IR LR - F T A7 & PaRa ey
TEZEDBcsIEREREE AT (L « SBInsE - 2014) -

BT RIGHY T AT TS ZESE TSR0, S EUN AR - 1% - Bl
JR L R - RESCH A SR - 16 B By (R IET R BRI LT AL,
A P AR IERRERTY. 1 22 1 AT A HAE NE LB - Ry /NS (Akiba
v. Queensland (No 2): paras. 7, 147 ) - £ 2001 4 » Leo Akiba Ei George Mye (X FE &
B¢ (Torres Strait Regional Claim Group ) @ #E—1¥%f Cape York B B 47 ]

34,800 SE 75 /A BADEEGR HERY » A REE R - P E AR IR

“ OREE - REYOAERE I BUSEE o (RN R LB ABURSE TS

YRt E 5 (Torres Strait Fisheries Act, 1994 (Qld) ) ( Loban, 2007: 78 ) -

* Y F# B Crocker Island Case (2001) -

8 7 F# ky Wellesley Island Case (2004 )

4" 7 ## k5 Blue Mud Bay Case (2007 ) -

8 ¢ (| (respondent ) & L HEEEUR ~ IEFREURT ~ 752 40 ( Commercial Fishing Parties ) ~
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o B EEFEAT 2008 HEEH - 7 2E Finn {F 2010 Z£/EH, Akiba On Behalf Of the
Torres Strait Islanders Of The Regional Seas Claim Group v. State of Queensland
(2)* I AKERESRAERS (inaggregate ) A 1 BB IR (£ O T HIAE -
BRFSBURF A e ~ AR R 5T > @A BRI - AIE R E RGN
T B B E M - BURHER RS HRIERE - S R E SR M RIE A,
JHBRT (Commonwealth v. Akiba, 2012) - Jiid E5fF - BFlaem AlelE 2013 £
TR TR HB 5 (Akiba v. Commonwealth ) - HITE B E &R AR AR
PHBRIFE BRI L3 SR RER] > BLFERs SEVERIRIERE - B i = Al
AR ERFIBRFOARE R #)9 (primary judge) » ATEL » BUTNAVES SR AR E I
7EE Paul Finn B2 (Akiba v. Queensland (No 2), 2010 ) &3 ~ LU FS G =

ERERYHALHR (Akiba, 2013) -

l GE St R
B
B (EHE T2 BRI B RGNS TRERIERAE - R R S E—
(Bt & RIA B EERHE T HREZ N FR a5 28 > gk 252 B8 society ) ~
2 (societies) HYFHak - JAE Finn fl THHE RIYRENE (paras. 162-492) 5K
SR 0 R R TR B E SR B AU - IR A AR G
TR R AR BRI 2E - ARBE M AVER 4 KB A AEE A (para. 175) -
(—) REHVEEERNVEISREE - EEARE T - W HEENA Ik

DUR—2emaft A+ (Akiba v. Queensland (No 2): summary, para. 3) - 7£ 2008 4£ » g1j» Kaurareg =
Jt& ({EAE Prince of Wales &) & Gudang [z ({E4E Cape York &) f2HiHVERAFES > /&
BEEK Akiba B Mye At FIRVER 7 By A~ B Wy - A% H BRI AT (Akiba v. Queensland (No
2): paras. 51-53) o
74 ky Akiba v. Queensland (No 2) - 52 Torres Strait Regional Sea Claim (2010 ) -
O SEKERUEFIRAI T in aggregate » HHE & H collectively
*ER (para. 9)
There is a single Torres Strait Islander society to which the native title claim group belongs.
Under that society’s traditional laws acknowledged and traditional customs observed, the
claim group in aggregate holds native title rights and interests in the waters of Torres Strait,
with which | am presently concerned, save in those parts specified in these reasons.
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Uiy Cape York = EHy Gudang ESHE 5 (=) B E5RER T Prince of Wales Sy
Kaurareg B » Bt A BN E T & BN E—EHE - (=) AAR
For] LAIRER ~ 74 2 {E5EHR (language group) 53 RspfiEtt & < (PU) Bl BUrF il
SO R HERZ AR VUM S A 1] 2 cluster group of islands )&(53 & 4 & (1)
fe LHIEEUFE 2R ERE—(EA NE(EN S B e — & e Zhr
ity 13 (8> (& 4) - SREHZ D& SRR ET S - AHE R
FEZV » BELEHE A (summary, para. 13; para. 10) -

-
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AJE © Creative Spirits (n.d.) -

4 FEEATBIREES

2 —f5y BB A TEVEBEE, (Top/North Western (Gudamaluilgal) Islands ) ~ FEi8 AT FEEEE,
( Near/Lower Western (Malvilgal) Islands ) ~ [y R#EEE (Central (Kulkalgal) Islands) ~ BE#EHY
RELE (Eastern (Meriam) Islands ) ~ K ERIANEEE (Inner (Kaiwalagai) Islands ) 5 /D 8gdiT 41
Ay EBEER % B - ALER#ESZ: (Wikipedia, 2018: Torres Strait Islands; Creative Spirits, n.d.; Akiba :
paras. 20-22 ) -
%% K4 Prince of Wales & (Muralag) ¢
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EE Finn Ry @8 BRI —(E" #E&HBUERS L(integrated polity ) »
MR MBS — B ERAN AR B A - BIER K3t 5 F A A &S ft51
725 (local differences) ™ » A IHEARYILEBE (obvious commonality) *° ; ZHgf
b RGN E R A RS A EAES RN EE
THRERD  BEEAREMEGCARRI—EBENE - FAlEERKEA
SEIREUH (take) HYREIEE ~ DURCREMEEE™ (paras. 441, 456, 459, 488 ) « I EHH
i R E BUNIEE S Bt & B L - DU FRBUR IR Y1 & B RS R RN i
TR R AT E AR B DG HLE W T3t RO 2 - (e EWS BRI AR 8B 1
(EE[EBET (paras. 474, 477, 491) «

R

JEE Finn 282 - TR RBE M ATAREE ) 5 223 5 13Ky T RAfR Cin
relation to) ~ K55 1 (b) Ry TH#% , (connection) » SEgHHYZ (R (1 R FREL
RSy T EIERA % 5 (real relationship) ~ MiZE ABLAZHAY " B AR A

(reciprocal relationship ) (paras. 498, 508-509 ) - & ERHYFER] KA 22K B FMEERHY
ERFAER - — BARRBLA M ROKIA 4R - sk iR (paras.
500-501) « i » {0 Rl B RAVEERERIGH KBS E OB L aLLE

% [E7 B (para. 488)
They did not act as an “integrated polity”, but had no need to. What they did, island by
island, was to observe and acknowledge a body of traditional laws and customs. That
body, though, was a single one. It admitted of some local differences both in content and
in applicable laws. | do not consider that any one reason can explain those differences. |
have referred to some number of possible causes of difference. The differences were not,
in the scheme of things, of real moment for present purposes. For the most part, the laws
and customs had, and have, local application. The exercise of local autonomy ought be
expected to have produced some variances in practices and understanding over times.

®OEEH TPHEH T (aguilt of united parts) ZHEES > b —{E T2 tenure blanket » REFEHEE

(paras. 170,640 ) -

% JHr - (para. 489) :
What needs to be emphasised is that it was not only local applications of the body of laws
and customs that were observed by Islanders. The observance of those that had inter-island
applications has been well established. The two enduring symbols of the recognition of the
bodies of laws and customs as such were the seeking of permission to take from another’s
land or marine territory and the practice of ailan pasin.

O HE F o AEH S D TR EAE BB R (para. 636) -
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SRR > 2RI R e DAL EE RIS S B — RGBS - [EE B
b RECTDUR R BRI - R ERE (summary, para. 6; paras. 3, 648) -

RERARIR

TE B ERGAIRER KAz 73 FotHo T SAh T REIHER] ; (ancestral occupation
based rights, emplacement (ownership) based rights )~ k&2 {;74E 9" & Ef# ( reciprocity
based rights, reciprocal relationship based rights, status based rights ) : Fij & &35 1
(communal rights ) ~ st 2B (group rights) *° + & A5 B I R
ZRAY - BB IRH R RR (% - JCHIE Prince of Wales 5y Kaurareg [T - Cape
York - 551y Gudang (R ~ B #ER A AR AT B paras. 59, 68-70, 493, 502-10,
645) o JAE Finn [EE & RAVFE F REHREZ A E S5 (prior occupation) AYJER
% BEE EEELE RARRAM AR L EREEHE - (I LLEHAE R A A%
(LIRS ~ JA4R AR o

R

EE Finn {5 > BRFTHFEHY (possess) [R{E R R (IR EGUARE

FAB AT AREIHER B Fllzs - B HEHY title ARDMEFSIDRATI 2 (property ) ~ BUFTH

¥ (belonging ) - [Nt - A fERZERAFh7E (real property ) HYfESAHTE MR (paras.
497,500) - B ERFTEERAIHER (claimed rights) f& =A™ © (—) i AJRIFE
(enter and remain ) ~ {5 FABREEA (use and enjoy) EYFEF ; (=) 4T FIERHUH
(access and take ) & ~ R (WIREAT I ELEUHI (F s A=5t (livelihood ) HYFER] 5
PR (=) (REEER ~ R~ R HCA BT 5 (U RER] (para. 512) < SEEHIE™ -

® TRERBELHETAREE s 55 223 (555 1 AKFTRAUR A « 8 - SUREAER (communal,
group or individual rights and interests ) - FrEERY AR R B BRI 553 EUS (Glaskin, 2003:
78) - JEETEH  FE R L HE I IERAREE R AL [E] (commons) (paras. 541-43, 640 ) -
* ol TIRERBEHFTERES s 55 225 % -
O SEEENE (para. 522 ) B ERAFRVE TEMREA | AR > AR T HA S5 | (possess
and occupy ) HIFEF 3 S BN (paras. 541-43) -
* EFEBLIENE (para. 11)

The native title rights | have found are the non-exclusive rights of the group members of

the respective inhabited island communities first, to access, to remain in and to use their

own marine territories or territories shared with another, or other, communities; and,

secondly; to access resources and to take for any purpose resources in those territories. In
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SRAIEEBVITA - (Z8 ~ R EEFBISRER] > I REEAT R U % I R
EA[HZR (for any purpose ) HYFEF] » (EZ A AR A (NHEET FH B &5
R AEETHYRER (paras. 519-24, 530 ) 5 JAE W58 12 LREHA 1] DIFERR M A -
[EIRF A RER A PIA B R AL IS ~ SR AR ER - AYRER (territorial control ) »
e & EMFIEE & T ERREHIPRERE (protect rights) (paras. 531-39) -

ERERETR

i BN £ AR > F 12 RSHE(territorial seas )~ 24 JEIZ (5 ( contiguous
zone ) ~ 1| 200 JEILL A B A (exclusive economic zone, EEZ) » H7jit
/e (coastal seas) .27 (high seas) » [ (£ ECERAY 1 M2 A3 TR Al (H
W > BFEKEEN, T (continental shelf) ? E 27X » S EARRYEORZ A RESL T

/N4 5 (Convention of the High Seas, 1958 ) #5128 » it &/ \VEHYMEE FHEATE
H1 - £ Yarmirr (2001) > JAE EAHE R E RGBS BHEA IERBHYIERSEMA
& - RPREERE (paras. 709-10) - #REB TR (ERIG LA REE s 56 6 I > sx05iH
FHAMicE Uk K 27K -4 5 ( Seas and Submerged Lands Act, 1973 ) [fi 2RH93 455
RS - VAR Finn Rl EEA KRR A R IGBEEMSE S SO ey +
(paras. 735-41) -

HERE

EE Finn FE=128E - HLHY EREEE WA TUEHREES (pre-existing)
HBUR ~ RSB £55 - i SRR

exercising these rights the group members are expected to respect their marine territories
and what is in them. Importantly, and this requires emphasis, none of these rights confer
possession, occupation, or use of the waters to the exclusion of others. Nor do they confer
any right to control the conduct of others.

82 (h TS EIERE R/ 5 (United Nations Convention on the Law of the Sea |, 1982 ) -

83 B4 (paras. 6, 652, 706) :
Unlike with so much of Aboriginal Australia, the acquisition of sovereignty over the islands
of the Strait did not lead to the Islanders being dispossessed of their lands or sea domains,
or deprived of their traditional means of livelihood.
I noted at the very beginning of these reasons that the acquisition of sovereignty over the
islands of the Strait did not lead to the Islanders being dispossessed of the land and sea
areas, or their being deprived of their traditional means of livelihood.
I commence with the well accepted proposition that a mere change in sovereignty over a
territory does not as of course extinguish pre-existing rights and interests in land (or, for



HYILAE R (regulatory control ) RETHETE @ B ERAVESEAERECAEHIDNR » 74

B Finn HIZER > BIZAMER S RANAHEIRIIES] - BB EACS ~ SRR
(trading or commercial ) HIfHie ; HE L » BUNATEESILEY  FREES HI 2R
FERENTTE - BERIFEEMNARAESTIIERE - 281 » NMECBREFBIE &
EEEAFNAE (did not and do not) " BRI SUBRHIERE | FRELNIRIE R
RESE MRS O R BBHEN N MR  BUFREARE RS A SRRHER
NE B BORHEBIRGE =07 ARG R R RS E B T ASTEL
Ht ~ JRBRAVIEE LUK A R feT (summary, para. 16; para. 745, 765-67 ) °

that matter, waters) in that territory.

O REANEER T yES A (Fisheries Management Act, 1991) Ei F3#E77EE 5 ( Fisheries

Administration Act, 1991 ) ~ 15 T+E 5 frigefE L  (Torres Strait Fisheries Act, 1994 (QId) ) -

® fth5 | FIAE Brennan fUiRE o A IR 4 R LHERLER - WAREEE IR SUE

AV ER |, (Mabo 2:76) :
A clear and plain intention to extinguish native title is not revealed by a law which merely
regulates the enjoyment of native title or which creates a regime of control that is
consistent with the continued enjoyment of native title. A fortiori, a law which reserves or
authorizes the reservation of land from sale for the purpose of permitting indigenous
inhabitants and their descendants to enjoy their native title works no extinguishment.

8 52 (summary, para. 16 )
I have found that the right to take resources includes the right to take marine resources for
trading or commercial purposes and that such use of them would be recognized by the
common law. | have rejected the contentions of the State and of the Commonwealth that
the ever expanding regulatory controls placed upon commercial fishing by legislation
extinguished any native title right to take fish for commercial purposes. Those legislative
controls were not directed at the underlying rights of the native title holders who were
obliged to comply with the regulatory measures imposed on them if they were to enjoy
their native title rights. The various Acts severally or together did not, and do not, evince
a clear and plain intention to extinguish native title rights to take fish for commercial
purposes in the Part A Claim Area. Having said this, it needs to be emphasised that, to the
extent that those legislative regimes regulate the manner in which, and the conditions
subject to which, commercial fishing can be conducted in a fishery in the native title
holders’ marine estates, or prohibit qualifiedly or absolutely particular activities in relation
to commercial fishing in the fishery in those estates, the native title holders must, in
enjoying their native title rights, observe the law of the land. This is their obligation as
Australian citizens. Complying with those regimes provides them with the opportunity —
qualified it may be — to exercise their native title rights.

YR (para.765):
The manner in which the State and the Commonwealth have formulated their
extinguishment submissions requires a protracted and detailed examination of State and
Commonwealth legislation. My conclusion is that the legislative regimes of the State
since 1877, and of the Commonwealth since 1952, concerning fisheries, while of evolving
complexity, were regulatory and not prohibitory in character. They were not directed at
the underlying rights of the native title holders who were to comply with the regulatory
measures imposed if they were to enjoy their native title rights. The various Acts
severally or together did not, and do not, evince a clear and plain intention to extinguish in
the Part A claim area native title rights to take fish for commercial purposes. They did not
abrogate those rights and create new statutory rights to fish.
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BFR = AR RIS, HYHIR IR
Y3 AE Paul Finny ££ 2010 4 7 H 2 HAE - [RERBH LR EIEH
JBHVATA ~ 158 ~ R ERTESEIRER] > [RIR A REAT A S A 3% SRS B IR S (]

iR - AR &R ~ BUEsC 5 (commercial or trading ) FI%& - JEFf

2 RE (Full Court of the Federal Court) £ 2012 =3 H 14 HDL 2 = 1 {00 -
PSR (T SRR e AR ARSI AR B EUER: > R A EEEE - 5
X5 (sale ortrade ) -

5 RABUE RIS AR £ EAVEOR - 15 LRl Gas Al B3 > BT

( Akiba: French & Crennan, paras. 4, 20) : FURFAY AR s il & gt fa s
FORERIRESE A - B IR E WA SR I A BRI R 2 - (L
S EIE H S FE OB RS SE RAE - AEEsR B RIEBIKIBEGUAR R IE G
A R AR B L e - & VAR ] ~ U S R R B R AR ST
S EE AR -

7&'E French B Crennan EILiEH » R "RERBKRLMATAEZL, % 223
fi25 2 300 RERBRN A SR - PRE - BURIERYRER R s (hunting,
gathering, or fishing, rights and interests ) » 222 F 758 (usufructuary rights » 5,
o Ry FIRE ) AEEIT55 225 fiRny T RERERY 2 155 - AR UM 28 A PRy (55
1 (c) 7> ERN—MRAVERER « FoPFERA > fEa% T USSR KM 25 H
HERBMEA SR (para. 9) » F2K - JHBRERSIHY N E - BE THREREL
R A REL o 5 223 IRAVIFE (R B L HRER R A2 A FEAOREE » ZATTT R0 Yanner
v. Eaton (1999) [ » BEUFHYERINGA UIERTFE(E BSR4 - Ll 2 E
B AR E SR REIROR > I SHOM BRI L EEAYRER] (para. 10) -

4 French B Crennan JA'E - EEFeHYR (T B T HHEREZURE AT A R UM
2 FUIRE TR AR AIRER - & AR I S s sE  RIR R Mt E R -
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JFE R i IR R IREE - AU RE (5 - ZEHORERIE R 2 AV T (£ (exercise)
MGG —[a5E (para. 21) » W) A B R0 R EAR AT B ER I AA WA OB ZERY
REDHERPEEMAE - A 2REEEHAE - SCR R I IE S 2SR R
JREEHRRI R SR AERE - IR AR BEARVERINE - MR &S ARIEE
H FsRE M EE—F 3 F A (statutory construction/interpretation ) FY%% 77

(paras. 22-23) - French Eil Crennan 5% » FrafHV B ER S FEMERIHYEREES 1k

(extinguishment or cessation of rights) » 8 FAFEAR A S A 40 I B i (et 2 |

(para. 24) -

R TIRERE LT AL 5 0 AR (act) AlRE2f - SO FEETH

(ERBE T HRERVTTEE (28 227 5D > 2810 > WA GIREEEL 28 ~ S LUMER

(25 228 6R35 2 7 5 IEAL » B AR ELF (1 B L REA KA 2w YT (E A JmEB
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Preamble

This preamble sets out considerations taken into account by the Parliament of Australia in
enacting the law that follows.

The people whose descendants are now known as Aboriginal peoples and Torres Strait Islanders
were the inhabitants of Australia before European settlement.

They have been progressively dispossessed of their lands. This dispossession occurred largely
without compensation, and successive governments have failed to reach a lasting and equitable
agreement with Aboriginal peoples and Torres Strait Islanders concerning the use of their lands.

As a consequence, Aboriginal peoples and Torres Strait Islanders have become, as a group, the
most disadvantaged in Australian society.

The people of Australia voted overwhelmingly to amend the Constitution so that the Parliament of
Australia would be able to make special laws for peoples of the aboriginal race.

The Australian Government has acted to protect the rights of all of its citizens, and in particular its
indigenous peoples, by recognising international standards for the protection of universal human rights
and fundamental freedoms through:

(@) the ratification of the International Convention on the Elimination of All Forms of Racial
Discrimination and other standard-setting instruments such as the International Covenants on
Economic, Social and Cultural Rights and on Civil and Political Rights; and

(b) the acceptance of the Universal Declaration of Human Rights; and

(c) the enactment of legislation such as the Racial Discrimination Act 1975 and the Australian
Human Rights Commission Act 1986.

The High Court has:

(@) rejected the doctrine that Australia was terra nullius (land belonging to no-one) at the time of
European settlement; and

(b) held that the common law of Australia recognises a form of native title that reflects the
entitlement of the indigenous inhabitants of Australia, in accordance with their laws and customs,
to their traditional lands; and

(c) held that native title is extinguished by valid government acts that are inconsistent with the
continued existence of native title rights and interests, such as the grant of freehold or leasehold
estates.

The people of Australia intend:

(a) to rectify the consequences of past injustices by the special measures contained in this Act,
announced at the time of introduction of this Act into the Parliament, or agreed on by the
Parliament from time to time, for securing the adequate advancement and protection of
Aboriginal peoples and Torres Strait Islanders; and

(b) to ensure that Aboriginal peoples and Torres Strait Islanders receive the full recognition and
status within the Australian nation to which history, their prior rights and interests, and their rich
and diverse culture, fully entitle them to aspire.

The needs of the broader Australian community require certainty and the enforceability of acts
potentially made invalid because of the existence of native title. It is important to provide for the
validation of those acts.

Justice requires that, if acts that extinguish native title are to be validated or to be allowed,
compensation on just terms, and with a special right to negotiate its form, must be provided to the
holders of the native title. However, where appropriate, the native title should not be extinguished but
revive after a validated act ceases to have effect.

It is particularly important to ensure that native title holders are now able to enjoy fully their rights
and interests. Their rights and interests under the common law of Australia need to be significantly
supplemented. In future, acts that affect native title should only be able to be validly done if, typically,
they can also be done to freehold land and if, whenever appropriate, every reasonable effort has been
made to secure the agreement of the native title holders through a special right to negotiate. It is also
important that the broader Australian community be provided with certainty that such acts may be
validly done.

A special procedure needs to be available for the just and proper ascertainment of native title
rights and interests which will ensure that, if possible, this is done by conciliation and, if not, in a
manner that has due regard to their unique character.

Governments should, where appropriate, facilitate negotiation on a regional basis between the
parties concerned in relation to:

26



(@) claims to land, or aspirations in relation to land, by Aboriginal peoples and Torres Strait
Islanders; and
(b) proposals for the use of such land for economic purposes.

It is important that appropriate bodies be recognised and funded to represent Aboriginal peoples
and Torres Strait Islanders and to assist them to pursue their claims to native title or compensation.

It is also important to recognise that many Aboriginal peoples and Torres Strait Islanders, because
they have been dispossessed of their traditional lands, will be unable to assert native title rights and
interests and that a special fund needs to be established to assist them to acquire land.

The Parliament of Australia intends that the following law will take effect according to its terms
and be a special law for the descendants of the original inhabitants of Australia.

The law, together with initiatives announced at the time of its introduction and others agreed on by
the Parliament from time to time, is intended, for the purposes of paragraph 4 of Article 1 of the
International Convention on the Elimination of All Forms of Racial Discrimination and the Racial
Discrimination Act 1975, to be a special measure for the advancement and protection of Aboriginal
peoples and Torres Strait Islanders, and is intended to further advance the process of reconciliation
among all Australians.

3 Objects

Main objects

The main objects of this Act are:
(a) to provide for the recognition and protection of native title; and
(b) to establish ways in which future dealings affecting native title may proceed and to set
standards for those dealings; and
(c) to establish a mechanism for determining claims to native title; and
(d) to provide for, or permit, the validation of past acts, and intermediate period acts,
invalidated because of the existence of native title.

4 Overview of Act
Recognition and protection of native title
(1) This Act recognises and protects native title. It provides that native title cannot be
extinguished contrary to the Act.
Topics covered
(2) Essentially, this Act covers the following topics:
(a) acts affecting native title (see subsections (3) to (6));
(b) determining whether native title exists and compensation for acts affecting native title
(see subsection (7)).
Kinds of acts affecting native title
(3) There are basically 2 kinds of acts affecting native title:
(a) past acts (mainly acts done before this Act’s commencement on 1 January 1994 that
were invalid because of native title); and
(b) future acts (mainly acts done after this Act’s commencement that either validly affect
native title or are invalid because of native title).
Consequences of past acts and future acts
(4) For past acts and future acts, this Act deals with the following matters:
(a) their validity;
(b) their effect on native title;
(c) compensation for the acts.
Intermediate period acts
(5) However, for certain acts (called intermediate period acts) done mainly before the judgment
of the High Court in Wik Peoples v Queensland (1996) 187 CLR 1, that would be invalid because
they fail to pass any of the future act tests in Division 3 of Part 2, or for any other reason because
of native title, this Act provides for similar consequences to past acts.
Confirmation of extinguishment of native title
(6) This Act also confirms that many acts done before the High Court’s judgment, that were
either valid, or have been validated under the past act or intermediate period act provisions, will
have extinguished native title. If the acts are previous exclusive possession acts (see section 23B),
the extinguishment is complete; if the acts are previous non-exclusive possession acts (see
section 23F), the extinguishment is to the extent of any inconsistency.
Role of Federal Court and National Native Title Tribunal
(7) This Act also:
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(@) provides for the Federal Court to make determinations of native title and compensation;
and
(aa) provides for the Federal Court to refer native title and compensation applications for
mediation; and
(ab) provides for the Federal Court to make orders to give effect to terms of agreements
reached by parties to proceedings including terms that involve matters other than native
title; and
(b) establishes a National Native Title Tribunal with power to:
(i) make determinations about whether certain future acts can be done and whether
certain agreements concerning native title are to be covered by the Act; and
(ii) provide assistance or undertake mediation in other matters relating to native title;
and
(c) deals with other matters such as the keeping of registers and the role of representative
Aboriginal/Torres Strait Islander bodies.

6 Application to external Territories, coastal sea and other waters
This Act extends to each external Territory, to the coastal sea of Australia and of each external
Territory, and to any waters over which Australia asserts sovereign rights under the Seas and
Submerged Lands Act 1973.

10 Recognition and protection of native title
Native title is recognised, and protected, in accordance with this Act.

11 Extinguishment of native title

(1) Native title is not able to be extinguished contrary to this Act.

Effect of subsection (1)

(2) An act that consists of the making, amendment or repeal of legislation on or after 1 July 1993

by the Commonwealth, a State or a Territory is only able to extinguish native title:
(a) in accordance with Division 2B (which deals with confirmation of past extinguishment
of native title) or Division 3 (which deals with future acts etc. and native title) of Part 2; or
(b) by validating past acts, or intermediate period acts, in relation to the native title.

14 Validation of Commonwealth acts
(1) If a past act is an act attributable to the Commonwealth, the act is valid, and is taken always
to have been valid.
Effect of validation of law
(2) To avoid any doubt, if a past act validated by subsection (1) is the making, amendment or
repeal of legislation, subsection (1) does not validate:
(a) the grant or issue of any lease, licence, permit or authority; or
(b) the creation of any interest in relation to land or waters;
under any legislation concerned, unless the grant, issue or creation is itself a past act
attributable to the Commonwealth.

17 Entitlement to compensation
Extinguishment case
(1) If the act attributable to the Commonwealth is a category A past act or a category B past act,
the native title holders are entitled to compensation for the act.
Non-extinguishment case
(2) If it is any other past act, the native title holders are entitled to compensation for the act if:
(a) the native title concerned is to some extent in relation to an onshore place and the act
could not have been validly done on the assumption that the native title holders instead
held ordinary title to:
(i) any land concerned; and
(ii) the land adjoining, or surrounding, any waters concerned; or
(b) the native title concerned is to some extent in relation to an offshore place; or
(c) the native title concerned relates either to land or to waters and the similar compensable
interest test is satisfied in relation to the act.
Compensation for partial effect of act
(3) If the entitlement arises only because one, but not both, of paragraphs (2)(a) and (b) are
satisfied, it is only an entitlement for the effect of the act on the native title in relation to the
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onshore place, or the offshore place, mentioned in the relevant paragraph.
Who pays compensation
(4) The compensation is payable by the Commonwealth.

211 Preservation of certain native title rights and interests
Requirements for removal of prohibition etc. on native title holders
(1) Subsection (2) applies if:
(a) the exercise or enjoyment of native title rights and interests in relation to land or waters
consists of or includes carrying on a particular class of activity (defined in subsection (3));
and
(b) a law of the Commonwealth, a State or a Territory prohibits or restricts persons from
carrying on the class of activity other than in accordance with a licence, permit or other
instrument granted or issued to them under the law; and
(ba) the law does not provide that such a licence, permit or other instrument is only to be
granted or issued for research, environmental protection, public health or public safety
purposes; and
(c) the law is not one that confers rights or interests only on, or for the benefit of,
Aboriginal peoples or Torres Strait Islanders.
Removal of prohibition etc. on native title holders
(2) If this subsection applies, the law does not prohibit or restrict the native title holders from
carrying on the class of activity, or from gaining access to the land or waters for the purpose of
carrying on the class of activity, where they do so:
(a) for the purpose of satisfying their personal, domestic or non-commercial communal
needs; and
(b) in exercise or enjoyment of their native title rights and interests.
Note: In carrying on the class of activity, or gaining the access, the native title holders are
subject to laws of general application.
Definition of class of activity
(3) Each of the following is a separate class of activity:
(a) hunting;
(b) fishing;
(c) gathering;
(d) a cultural or spiritual activity;
(e) any other kind of activity prescribed for the purpose of this paragraph.

223 Native title
Common law rights and interests
(1) The expression native title or native title rights and interests means the communal, group or
individual rights and interests of Aboriginal peoples or Torres Strait Islanders in relation to land
or waters, where:
(a) the rights and interests are possessed under the traditional laws acknowledged, and the
traditional customs observed, by the Aboriginal peoples or Torres Strait Islanders; and
(b) the Aboriginal peoples or Torres Strait Islanders, by those laws and customs, have a
connection with the land or waters; and
(c) the rights and interests are recognised by the common law of Australia.
Hunting, gathering and fishing covered
(2) Without limiting subsection (1), rights and interests in that subsection includes hunting,
gathering, or fishing, rights and interests.

225 Determination of native title

A determination of native title is a determination whether or not native title exists in relation to a

particular area (the determination area) of land or waters and, if it does exist, a determination of:
(&) who the persons, or each group of persons, holding the common or group rights
comprising the native title are; and
(b) the nature and extent of the native title rights and interests in relation to the
determination area; and
(c) the nature and extent of any other interests in relation to the determination area; and
(d) the relationship between the rights and interests in paragraphs (b) and (c) (taking into
account the effect of this Act); and
(e) to the extent that the land or waters in the determination area are not covered by a
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non-exclusive agricultural lease or a non-exclusive pastoral lease—whether the native title
rights and interests confer possession, occupation, use and enjoyment of that land or waters
on the native title holders to the exclusion of all others.

226 Act

Section affects meaning of act in references relating to native title

(1) This section affects the meaning of act in references to an act affecting native title and in

other references in relation to native title.

Certain acts included

(2) An act includes any of the following acts:
(a) the making, amendment or repeal of any legislation;
(b) the grant, issue, variation, extension, renewal, revocation or suspension of a licence,
permit, authority or instrument;
(c) the creation, variation, extension, renewal or extinguishment of any interest in relation
to land or waters;
(d) the creation, variation, extension, renewal or extinguishment of any legal or equitable
right, whether under legislation, a contract, a trust or otherwise;
(e) the exercise of any executive power of the Crown in any of its capacities, whether or
not under legislation;
(f) an act having any effect at common law or in equity.

Acts by any person

(3) An act may be done by the Crown in any of its capacities or by any other person.

227 Act affecting native title
An act affects native title if it extinguishes the native title rights and interests or if it is otherwise
wholly or partly inconsistent with their continued existence, enjoyment or exercise.

238 Non-extinguishment principle
Effect of references
(1) This section sets out the effect of a reference to the non-extinguishment principle applying to
an act.
Native title not extinguished
(2) If the act affects any native title in relation to the land or waters concerned, the native title is
nevertheless not extinguished, either wholly or partly.
Rights and interests wholly ineffective
(3) In such a case, if the act is wholly inconsistent with the continued existence, enjoyment or
exercise of the native title rights and interests, the native title continues to exist in its entirety but
the rights and interests have no effect in relation to the act.
Rights and interests partly ineffective
(4) If the act is partly inconsistent with the continued existence, enjoyment or exercise of the
native title rights and interests, the native title continues to exist in its entirety, but the rights and
interests have no effect in relation to the act to the extent of the inconsistency.
Who the native title holders are
(5) Despite the fact that the native title rights and interests have no effect (as mentioned in
subsection (3)) or have only limited effect (as mentioned in subsection (4)) in relation to the act,
the persons who are entitled in accordance with the traditional laws and customs, as applying
from time to time, to possess those rights and interests continue to be the native title holders,
subject to Division 6 of Part 2 (which deals with the holding of native title on trust).
Complete removal of act or its effects
(6) If the act or its effects are later wholly removed or otherwise wholly cease to operate, the
native title rights and interests again have full effect.
Partial removal of act or its effects
(7) If the act or its effects are later removed only to an extent, or otherwise cease to operate only
to an extent, the native title rights and interests again have effect to that extent.
Example of operation of section
(8) An example of the operation of this section is its application to a category C past act
consisting of the grant of a mining lease that confers exclusive possession over an area of land or
waters in relation to which native title exists. In such a case the native title rights and interests
will continue to exist but will have no effect in relation to the lease while it is in force. However,
after the lease concerned expires (or after any extension, renewal or re-grant of it to which
subsection 228(3), (4) or (9) applies expires), the rights and interests again have full effect.
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253 Other definitions
Unless the contrary intention appears:
interest, in relation to land or waters, means:
(a) a legal or equitable estate or interest in the land or waters; or
(b) any other right (including a right under an option and a right of redemption), charge,
power or privilege over, or in connection with:
(i) the land or waters; or
(ii) an estate or interest in the land or waters; or
(c) arestriction on the use of the land or waters, whether or not annexed to other land or
waters.
waters includes:
(a) sea, ariver, a lake, a tidal inlet, a bay, an estuary, a harbour or subterranean waters; or
(b) the bed or subsoil under, or airspace over, any waters (including waters mentioned in
paragraph (a)); or
(c) the shore, or subsoil under or airspace over the shore, between high water and low
water.
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