R RIGHVRREERE

EIE#E
RERERGEBBRZRELIIR

% 20 {5k © BURRBIR(E RT3 R B 2R TR -

% 21 % - BUF SRR R E R AR Bt ~ EIRFIA ~ AR ORE K2l
Bt > eSS AU IR (E REEE S8 - [RE RS ZHEE M -
BURT A TR A (O BRGAI A R AR R 3t Fe B ARERI » FEEL R A R EUR (LR
i o WHYSHEE -

MEEREANE, (2005)

AlE
SR BRI (R S G e R > ISR (208 - RIESE) -
{LERRE CEOH ~ RIAR R ~ USRS 8 - REEHTR - B pl Rl ks
BRIV S Tt RER R EAGH ~ FIE ~ RG> R AR
T A REE ~ BB - TR TRIEEN - R EaEE > AR JIH
Ry A OB W Rt S 2 i IR L B PR ¥ extractive industry ) »
FBUNHIEZERET - A B AEZE & & (Commission on Human Rights ) £551]
et A Stavenhagen (2003: 2) #3R - HEFERFEIIESERNRHEERE » —&
EIERRAME AR H HVEARRE - B TERNFER - BaE A EEEg
( Human Rights Council ) #5322 5K JH (3 B FEMEF ;B #5 A Anaya (2011, 2012,

2013) HOPAEEE - S R (E EEAE A SUsB 2R R 0 AR P EE -

" BRNEERERENRES - ICSKERERUEESY - EBREREECRHE S " &=
JR IR RE S it a T & L - &d0 - T0ARE - 2018 £ 1 H 26 H -
! i traditional territory ~ ancestral domain - 7% Anaya ( 2013: para. 27 ) [ {: REAVSEEEE
(—) BEAFMEFAREIR (tite) ~ BCEBIRIREGHMIN LM (Z) NMERGHABIRGHIE
iR AREEARIEME S (customary tenure) FrifEARYEAR L DUR (=) HAr B A UL =EE
FHYHTT > BUS S BT DRI EER R A4S SO EE  [FoCT
Indigenous peoples’ territories include lands that are in some form titled or reserved to
them by the State, lands that they traditionally own or possess under customary tenure
(whether officially titled or not), or other areas that are of cultural or religious significance
to them or in which they traditionally have access to resources that are important to their
physical well-being or cultural practices.
2 3ESGRIEK - IUABSR BB TREEKFIEAALREA o BREAKFE 3,000 MERS (R
FIEN > 2018) - BRRAVIE: - BHRADFE -
1



FR9E Adamson £ Pelosi( 2014: 24 )AyFH# > fE35E] 1,000 K 522 & (Russell
1,000) &+ - A 52 ZOHE A SIEH G AR - 48355 330 {EHHE AL
ERAYSEI ~ BRI » B 257 (EE R A HE R AR ~ 73 (B2 HoAhpE - 3
35% (115) HYBEE ¥ SRR - R4 RIE RIS - SR EER
SRR EERIERER] > 1 v R R A 54% (177) > AIEEAKET LA + Eorf -
P& R e (R B R ORI R BRIV RE FE L EE (p. 26) » {HISSEE R i
BARYZRE S AIRLLA ] B M B KB bR E 2 - 38% (20 52) WA EIA 1T
5§ ~ S NHERRRAY T8t - A1AA 5 i ks ERRE (pp. 31-32)

PIRERBEEARE ) & 21 (RE - BURFBRA AR R B IE T s % R
A —E#ENZAF T EE LB - BEIEA ~ AERRORE ~ KT -
WARE ", ME » MEHASEAR TEE - 4R TFEEE, A2
EHN > BUTBLARZAUETTE « 28T > IDAREORZ B HATESRE THEEE,
(BIEEZ B s ARSI S OVHENILE U ERSFHE BB ER—
KOBENE B T B B2 A — B BRI A R R E RN | REA ?
TE 2 HNBIR ERAOR R 2 b 3RReR lE IR IR S e
KRR EE R E R & T BPE L SR E A a0 R 5 R R RER]
A > =FETHUS- P (B 1) 2

JR{E RIAEA
ad i
a b
[ ntz

1 FERGRREERIBISA

P HBSINEIRTE R E S ER - 2R HE AR DURERRE S AU B BREEa
SAETIERE - BUEEE A NAUGEE - DGR STt 851 (Adamson & Pelosi,
2014:15) -
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FE N > B r4aS5E ~ BN ~ AEPERE - DURINZERIVIES - &5
JFREREEERE (mineral rights) FYACE - #2871 4BEIM_ERY—ELAHRBEAIG] >
PREE L o B A

E B & TR

BEEHIPTAREREL BRI LA B ="KJH (Johnson, 2010: 13-16) : (—) +HifT
FHER] (land ownership system) 20 R BB LAV /& (accessory ) » FHE &
L FEFTA - (Z) FraTl (concession system) F5REEVIEEIEIZ: > FHEIZ K E
FFAIAAHEAREER - (=) BRH (claim system ) S8 By LR EM £ B AR = IR
Y > EEE B REPRE) - K BEER - Warden-Fernandez (2011: 7-8) HIRHEHE 7>
FylifaEE % (Civil Law) ~ F35i87%5 % (Common Law ) : FiiEHBIZ AR T
AR > ZEOR T EMBIS - ENMEE AR EHETE H R A TR -
SEE - DUT > M2 O - APER - OISR AR RIIEE -

EE

EE RN R AR B BIRIE R IEENEZ AN L3 B i 158 SR 2] (R 8 &
AR > 12 AR EAHGE I R RETEVERET ~ AR 5 S4B G\ 7 PReF S Y 340, -
H AT - B2 AT RS > BEA Y AR T B0 & AH B HIRE T2 s B IR e & Y
B BRKRE ~ JRIRAE ~ BERE - DUROAA &R (Netteim, etal., 2002: chap. 3)
ERFEUFE 1946 FEpk 17 FiHr 22 2= &2 ((Indian Claims Commission, ICC ) »

T EE SR R (B BB AR SIS PR AR SR (5 - B9 N e R

BRI N 5y By T REFH R (Regalian theory ) ~ UK 4 T #7755 (Res-nullius ) » A5 T2 (
%) W TR - (R E AT ERERE € & s (first-come, first-served ) » [ HEIZARAHY
ZH] (Johnson, 2010: 15) - 5% Bocobo (1936) ~ DLk Wikipedia (2017: Regalian Right)

Y FEEIEERE > THAFTERER DR ER  BEEHT « DUk B22 > it ERL T SRR Cuius
est solum, eius est usque ad coelum et ad inferos (whoever’s is the soil, it is theirs all the way to
Heaven and all the way to hell ) » Fi-REZHER (Wikipedia, 2017: Cuius est solum, eius est usque ad
coelum et ad inferos )
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ESHERE R A 1 7 PR Py BT i BR0m - BURFELIR (R BREAE 1971 SRRk Hf
E o By TR R R E % o (Alaska Native Claims
Settlement Act, 1971 ) JOLRESE > Pl iR RES ST HAS: 4,400 B Gumy -1 - I

TESE4 9 {5 6,200 E#H{E (HREQC, 2004: 203-204 ) -

BN

BUONARERE B B B % » BUR R BB YDA B RO — L8 - sth gy {55 AR
EREAFIR - 2548 - ROREE (Warden-Fernandez, 2011: 8-9) » ZA(fl » H (M
FE S A TEREZEEE 8RB 5 (Mabo vs. Queensland (2), 1992) HERIR 1+
Ay T HHE ~ T B i (terra nullius ) WNEE > BURFWEEHEME TEER
T ML o (Native Title Act, 1993 (Cth)) » 2517 " [R{F R )ARE | (National
Native Title Tribunal ) B R (BN EEA LHIMERVERR © B9 - &F4
e i T EGE RIEHIB ) (Wik Peoples v. Queensland, 1996) » HERJF R HE
SN - REBLELA -3 A A7 - SRR R ERREL A RIERE - BEsE N H] -~ 5
PGB HIA B R EIRE R E - Rl R R A€ (Indigenous
Land Use Agreement, ILUA )( Behrendt, 2000; Magallanes, 1999: 249; Langton, 2001:

24; Warden-Fernandez, 2011: 12-13) -

]|

FLERAE 1840 FELE A AEET TIMA K AREY 5 (Treaty of Waitangi) » 58 FsEF]
NELFREREEE O EREASHAZLEE Y T3 - fbf ~ RORIESHERN] . —H =
FIBURFAE 1975 FFida T IME K 5R&Y% 5 (Treaty of Waitangi Act) ~ %17 " HMEH
JEBE (Waitangi Tribunal ) » A BEdaREZ B ARy L HRE ~ R &SRR sk
1T > FRlEAE T BAI LM% 5 (Maori Land Act, 1993 ) #iBLAE » T HME Kk
&g FTPRIERYE(E R A 92 E=0KEE (Durie, 1998: 115-38; Brownlie, 1992:

® W37 High Court » SRR  RNEAAERES S =04k (Supreme Court) -
4



13-19)- XA HAi#EA 5%y L3 BURF(E 1991 86T EFE ML 1( Resource
Management Act) ~ ;. THEZEE 5 (Crown Minerals Act) » SEZWNEIREGESEH]

MBS DAA IR 255K S e AR E (Warden-Fernandez, 2011: 13-15) -

JIIEVN
NIZERBUR 2 it A R [ B T AR & - JEASTE TS B R E IR B SE
FEEFTE N By 13 0 B AR H RHS > AT HE 2 IR B AR (- B SRS -
TSR e AW AT 1973 AR (5] Calder v. Attorney-General of British Columbia »
HRERR T B T RERE S AE ~ H e [ RO HEA SR IR R 28 1 st sl (3
EIR > BURFHEHES) T BN 1872 | (comprehensive land claims, CLC) B3 >
B R R BR B i e HBEH] s R Al 2 B i = A AE 1997 526 Delgamuukw
v. British Columbia FJ5R T iSO IR e8 B A HYBEME B R A (para. 122) » FEEELL
BUEE 7 2R B A S ME AR RIS 3 RRE - FoA b BURF AR R
A E ~ BB E DALY RS b R RR VAR RSN
T DS EVABUR YL ~ R AL e ~ JEAEREE - DU S B E
KRR

R ERRIRE AR

T LR R (R R A R AR oy B EHE ~ AR (1B 2) > A& HE
SRR EERE LA EORAE - DURCUERE - g Rl K
BESERAR - EillEH ~ S (fiE$g - 2008 : 194-95) - Skogvang (2013:
328) S Ky » 1EiE LRIy EALESUEARAYIE AL - #8280 MR — U 2RI
RBP4 5 (International Convention on the Elimination of All Forms of Racial

Discrimination, 1965 )T Bt & E{F RIEREF|E = 4 United Nations Declaration on

T RIESE - SIREL (2014) ~ DU IESE (2016) AREHA James Bay Cree ~ Inuit ~ Métis ~ DLK:
Sechelt fih e & H EVEIRIERTK -
5



the Rights of Indigenous Peoples, 2007 ) 1525 2 {&tiigd < " [E{FEEREMEAES
B BLRTA AN B A5 - AREES T AR A 2 I BAR -
FrnliE A 2 BN HIR RGBS AR -

L
1k
TE
[ R
r + &
=S S A X
1% 12 1 1 > ke
T \
HT  WEAERE
=
fit
2 [F{F RIEEEREAY IR
R EERE

F i FAFEE S ( Universal Declaration of Human Rights, 1948 ) 55 17 {&°
FEINAFENLY 5 (American Convention on Human Rights, 1969) & 21 &'~ [

K TIEM AMEREEE ) (African Charter on Human and Peoples’ Rights, 1981 ) 4 14

R TS PRI ERE > BRIER By T AIERIRS - B EAESS 21 (REREFTAE A

A DLE R E EH CHIRAE R » BIR A SIMLLEE  E—RAE R

B4

® FSUE
Indigenous peoples and individuals are free and equal to all other peoples and individuals
and have the right to be free from any kind of discrimination, in the exercise of their rights,
in particular that based on their indigenous origin or identity.

® FSUE
1. Everyone has the right to own property alone as well as in association with others.
2. No one shall be arbitrarily deprived of his property.

YRR
1. Everyone has the right to the use and enjoyment of his property. The law may
subordinate such use and enjoyment to the interest of society.
2. No one shall be deprived of his property except upon payment of just compensation, for
reasons of public utility or social interest, and in the cases and according to the forms
established by law.

YRR
The right to property shall be guaranteed. It may only be encroached upon in the interest
of public need or in the general interest of the community and in accordance with the
provisions of appropriate laws.
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FIEZINLAAE ~ 36 B P LATE S ARE" - 541 - TR — P SR R 1 B b
N g B S BRERIIR M ANEAR T BEEGE A ZEIIRER] , (The right to own
property alone as well as in association with other ) » 81 T -5 AFET = 4 iTH1E
[F - B T A\EREMFEBUEREREIR /AL 5 (International Covenant on Civil and
Political Rights, 1966 ) ~ J T 4%7% ~ 1t & B SCABREF|ERIFR A4 y (International
Covenant on Economic, Social and Cultural Rights, 1966 ) 7 R 2 ERE » 21537

FESE AT fok ~ B 25 (AR5 B > A ml R T HA bRk R AC E ERRH & R

13

B BEBEDHEMEBE A Z S5 (Committee on the Elimination of Racial
Discrimination ) F{EfRY T 25 23 55 —f% 4 2E5% 5 (General Recommendation 23,
Indigenous Peoples, 1997 ) f2lE#EE @ WA PReEIR I RGEHR ~ 48
P > (ERHEIERY 20 S BREDR S AN ASIE SR H R B RIER

(free and informed consent) [fi#:#I8 - WRTEHR AR E © 22 EE AEREN
PRI > MBI BREL SN TE M 0 (just, fair and prompt) (g™ -

PR
1. All peoples shall freely dispose of their wealth and natural resources. This right shall
be exercised in the exclusive interest of the people. In no case shall a people be deprived
of it
2. In case of spoilation, the dispossessed people shall have the right to the lawful recovery
of its property as well as to an adequate compensation.
3. The free disposal of wealth and natural resources shall be exercised without prejudice to
the obligation of promoting international economic cooperation based on mutual respect,
equitable exchange and the principles of international law.
4. State Parties to the present Charter shall individually and collectively exercise the right
to free disposal of their wealth and natural resources with a view to strengthening African
Unity and solidarity.
5. State Parties to the present Charter shall undertake to eliminate all forms of foreign
exploitation particularly that practised by international monopolies so as to enable their
peoples to fully benefit from the advantages derived from their national resources.

BRSO
Nothing in the present Covenant shall be interpreted as impairing the inherent right of all
peoples to enjoy and utilize fully and freely their natural wealth and resources.

YRR
5. The Committee especially calls upon States parties to recognize and protect the rights of
indigenous peoples to own, develop, control and use their communal lands, territories and
resources and, where they have been deprived of their lands and territories traditionally
owned or otherwise inhabited or used without their free and informed consent, to take steps
to return those lands and territories.  Only when this is for factual reasons not possible, the
right to restitution should be substituted by the right to just, fair and prompt compensation.
Such compensation should as far as possible take the form of lands and territories.
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A5 T AHART [ R BT B ERAY o Convention Concerning Indigenous and
Tribal Peoples in Independent Countries, 1989 ) 1£55 13-19 {fr BEE M &R (ERE 1
HRERIPRIE - TCEUEAESE 14 REDKSHR B BRI R EGRFI » ok iR
HAEA > EIG B S ik (identify ) 3ZE6 43" - SRR ELATA
fE o I SO SE o AR P 2R TR 2R ([ 8k 1)

B EE 1962 A im )5 ( Resolution 1803: Permanent Sovereignty over
Natural Resources ) » EAFFATANIEEEAH B AR ENIAK AL (Daes, 200144,
2004b) - TG EIRERIGHEFE S o A=02 —HIFREUR R E R (R RIFEH 1
HERER]  REREGERR A T~ SR RETRAVIER] - BA A ~ S - K
SRR (55 26 1% ) 5 BIZERZ IR R RIRAVER HIEE (565 27 fR) 0 JRER
R T BT IS TR A R OREERVRER] (55 29 %) 5 PRIEE ERAITE RN ~ R
NIERYRE - SRR a] a8 (55 10 &) (FfFk 2) -

AL
FNRECATERIBIRE ALY o 55 27 (5 D ORI S L RER T
MRS B A S Z 28 (Human Rights Committee ) FR{ERY 25 23 5% —
fE M= R 5 (General Comment 23: The Rights of Minorities (Art. 27), 1994 ) » S7{k
AR ZE 2 - EAG B R AR BRI R R B A 0E 5 20 R
EREMNS > WERZERRMR LA RIEE SR ~ T H MR A RE R X2
ARLEM RARERINRSE - BPNRE RIEAEGRA HoUE - T TR AR 4%

bk R AR B

PR
In those States in which ethnic, religious or linguistic minorities exist, persons belonging to
such minorities shall not be denied the right, in community with the other members of their
group, to enjoy their own culture, to profess and practice their own religion, or to use their
own language.

YRS
7. With regard to the exercise of the cultural rights protected under article 27, the
Committee observes that culture manifests itself in many forms, including a particular way
of life associated with the use of land resources, especially in the case of indigenous
peoples. That right may include such traditional activities as fishing or hunting and the
right to live in reserves protected by law. The enjoyment of those rights may require

8



HIBR LA ARTPYE ALE (Skogvang, 2013: 333-34) - #at)5ha » [ RN
A - st Rt m] AR S BRERTAE 2K - Manning (2017: 943-44) F5RLATEL
o TR ~ 1 ROUERERBIPE A4 o 55 11 FRARI e VIR E: - tEtE
BRI BRI R FTRE G R SR BB IR - R B s A S e ™ -

B R
PARBUSTHEMBIPE ALY F TR E S ERERBIR A4 1 56 1 REBIGZE
[RIEE D - W2 ATA RIEE AN E B CHIBUar - I H 8 HiERA S
FIttE ~ SOK - fobEEE - ATLIEHEREE O RAENR « BIZRA v LLH &
H4EMWTH - i HRFARE A EHENER" 340 5 19 HREkE
FESERRATIERI™ « AMEERZ B Gt Ense R ~ 0L~ DURBIN AN CRE
Biz2 > e R (R BRGRHY B DAERUA Y 2 &8s B s B 28 R ( Daes, 2004b:

paras. 5-6 ) °

BREES TAHAAT IR (LB EIRIREY o 7556 6 ~ 7 (R HIERIR(E RGN

positive legal measures of protection and measures to ensure the effective participation of
members of minority communities in decisions which affect them.

¥ FSOR
1. The States Parties to the present Covenant recognize the right of everyone to an adequate
standard of living for himself and his family, including adequate food, clothing and housing,
and to the continuous improvement of living conditions. The States Parties will take
appropriate steps to ensure the realization of this right, recognizing to this effect the
essential importance of international co-operation based on free consent.

19 =

OO

1. All peoples have the right of self-determination. By virtue of that right they freely
determine their political status and freely pursue their economic, social and cultural
development.
2. All peoples may, for their own ends, freely dispose of their natural wealth and resources
without prejudice to any obligations arising out of international economic co-operation,
based upon the principle of mutual benefit, and international law. In no case may a people
be deprived of its own means of subsistence.
3. The States Parties to the present Covenant, including those having responsibility for the
administration of Non-Self-Governing and Trust Territories, shall promote the realization
of the right of self-determination, and shall respect that right, in conformity with the
provisions of the Charter of the United Nations.

2 JFSCE
2. Everyone shall have the right to freedom of expression; this right shall include freedom
to seek, receive and impart information and ideas of all kinds, regardless of frontiers, either
orally, in writing or in print, in the form of art, or through any other media of his choice.

9



RSP e ~ DU S EARE B~ ST~ ReTd) ™5 55 15 RIEFRIEER
BURFRIEREREN L EIRE - fafE] - B8 kMrE  BIEZER AR
7E ~ B HEAt it N EIRRRTATE - BUF e RS EVIE R RIS EGR R
pHEREpEEE Al > MERS MR S & 248 - I HAE AT M o E %5 ~ [
R R PTRERT AREVIR S (FffEk 1) -
T EER(ERIEENE S JEF 3 REUET FEREBHZAEIE
"HDLE HEEER A E B ST TEEAREPUEREAY s K TE
s ~ 7~ BSCIEREAKT 55 1 IRATBING ;SRS 5 - 11+ 18-20 (KRR
FetE - B gRE (56 18 fif) ~ Rassi e afF (55 19 i) » Hres 28 fik
Art. 28.1. Indigenous peoples have the right to redress, by means that can include
restitution or, when this is not possible, just, fair and equitable compensation, for the lands,
territories and resources which they have traditionally owned or otherwise occupied or used,
and which have been confiscated, taken, occupied, used or damaged without their free,
prior and informed consent.
% 281 ik PR(ERBEEG EHA - SUCAEMT S A SRR M S~ RETR
WIRF S ARSESMTH B HAEEIE U - J2ue ~ 153 ~ (B - B02iRE - 1A
FESDRAR > Wl A EERE - SR EMARBIENL T T UAY - AIE - K&
BHAVIEE -
Art. 28.2. Unless otherwise freely agreed upon by the peoples concerned, compensation
shall take the form of lands, territories and resources equal in quality, size and legal status
or of monetary compensation or other appropriate redress.

5 28.2 ik BRIFR(ERIRE HERE T HARY 7% - BHErP A aEEESE - R -
BB AR 3~ IS~ RETR > B88 > BUS HAM AR

[FRRH > 55 32 REURIFERBAREF EH M ~ ik - HERA6E ] R sd feny
BIER » BORBZAERAE R MY 3 e ~ K REMEIRBEE -
I~ BUEBAERZ AT > MERZHLaEH (in good faith) SEEAIR(ERER ~ =KEG
€ > LAEHUS B B RIS HERE > Ryl st BIBESE SBaER n RE IS Ry ST - &
B Atg s b SR OERE  BIREZREIAREIES > DEETFAT S
IEAARRC (Bifsk 2)

255N o BRT R 2 REEEEURF VT o 5 4-5 BREESIR (R BAIRIRE - LHRICRHIE -
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BoBE A EERZEESGHYHG
AEATEE » EMEZ24H4% (Organization of American States) FYSEMN A
72PBE (Inter-American Court of Human Rights ) ~ 5z ZE )N Af#ZE &€ (Inter-American
Commission of Human Rights) {s#8 T &M AREALY; (1969) » fE 7 —LL¥fH
FEERIGES S - DUCE R E A FIAYHR - /3 Mayagna (Sumo) Community
of Awas Tingni v. Nicaragua( 2001 )~ Mary and Carrie Dann v. United States( 2002 )~
Mayan Indigenous Communities of the Toledo District v. Belize (2004) ~ Moiwana
Community v. Suriname( 2005 )~ Indigenous Community Yakye Axa v. Paraguay( 2005 )
Saramaka People v. Suriname (2007 ) ~ Salvador Chiriboga vs. Ecuador (2008 ) ~
Xdkmok Kdsek Indigenous Community v. Paraguay( 2010) ~ LI K Kichwa Indigenous
People of Sarayaku v. Ecuador (2012) - 3ZELH[GR ¥ SR EERE - SORBUR
PHABIE R R R EGREOE TR - WHAMERS - AR H - §8
~ BT~ DL R HEfE (Anaya & Crider, 1996; Anaya & Williams, 2001;
Anaya, 2005; Alanis, 2013; Antkowiak, 2013) -
FER SR AREALYEE S (treaty body ) & - AMEEHZEE - JHRE
W RZE B~ &SR EfEZR B (Committee on Economic, Social and
Cultural Rights) $H¥#fJFERENVEAEERE - oo hlE S ERHEE - AR
RIS AR T R IR » TR B PR AR F7 48 1) [ (SR s ( Burger, 2014:
17) - 5551 » BERESS TSR RSV A SR X Z 8E (Committee of Experts
on the Application of Conventions and Recommendations, CEACR ) {{<#8 T & {3 B[S
V& ERIRIREY o S HEBURT BTN R BRI 2 BLRE - Stz 1B bl ae( U'wa Report,
2001; Embera Report, 2001 )~ GBI %88 ( Shuar Report, 2001 ) ~ L) K ZETFHEF Mexico
Report, 2004) 247852 (Anaya, 2005: 11-12) -

MBI HAN PR B E R AR HZ B ARNRERGARRVER S

2 gz pbadsEsen] Dl RS A% T4H4% (International Labour Organization, 2017 ) Hyf&5
11



(communication ) Et#% - FFMEE AR Z B & HIINER ~ 258 ~ DL
R R R RPN B S - ERETE - (R ~ K ~ EERYA0E - BB
—LBgR - A PRAIAHRA R A « U » Antkowiak (2013: 133-34) £2EEFAM -
A T ARBUBHERIBIRE ALY o AR ERE - T ZEENERERES

27 {ERPT PRIERY S ERE B £ - Y EECET B ] -

Chief Bernard Ominayak and Lubicon Lake Band v. Canada (1990 )

firs Alberta 2 1EERAY Lubicon Lake Band [5{: EEJEAE 1984 A3 NS KB
i > REARARIERE > B ESEE (10,000 “FHAH) SHEUF - HEfHS
FANAFIBEERAH SR IRR » R E IR ~ DUR A FIRY SR RSRE - s TR
N4 TT 20 R EEAFIRY B B S T T A REFFIBUAHER B A4 4
% LRV =K - R AFFR58eEE - M2k ZE B G H AR A ZH I (territorial
rights) » T2 BURN aFHRA B E VIR S B B - 58 i & i
NHIFAE ~ B EIMFIR AR » LR © SRR ASKER - BURFRIA LS
fefORE & - AR TG B EAAY IR (E RIZE5 tH A R A S I s R BT S
Fe ek 2t (paras. 29.7,29.9) -

INEREU A EFRT A REAFIBUSREEIIR ALY JfrfE B IR SE '’
1% 1 (people) > ifif Lubicon Lake Band JUZfN5A 582 {5 © 1t 2 fey—{& > AJE
BRI - EAN - IIEERBURTRS [Ze BT 755 12 5t iR A 5 (General Comment
No. 12: Article 1 (Right to Self-determination), 1984 ) » ¥ & H AR ~ WA
BAREA > EFFAGRZ TN RN FBUAREN IR A LTS E & 5 (Optional
Protocol to the International Covenant on Civil and Political Rights, 1966 ) 25 1-2 {¢&
HEFHRTER - NI > ZEE A EZZHA ¥ (paras. 6.1-6.3) -

IS RBUT B a8 R NIV FEERE - &R R L A4S MR E
G E T SR R Bl E{EmEE (para. 29.2) - FfFIH& > Lubicon Lake Band {5

TR ANAERE S ERIREE A A PRIRHE - IRELER A LUA B CHYIRE & ~ TESAH
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BHEVRELS © = L BUN G E R AR 96 7S EAYIREE - 79 T
EAYHERE ~ DI ESPEE— ADDES 9 EIVREE S BRI REEHIE (para. 24.1) -
HAEER - BIEBHA IR T BREEERR WA NEER -
NEEBZEGRE 58 TAREFFECEHEFBIE A ACHEERE S
E A REBLERAGRETE LA 2800 - HRE g ~ DURCHAi Lubicon Lake Band
YR SV 2 B SRR LRI MRS 27 ke (DBUBRR RIS LRE) 2k
o (paras. 13.3-13.4) » HAJEEER - 55 27 (RFTIRGERTSOLIE - SURE A Bt L AT
it NTESEAEE et & Gy RER] - (NIt - MR 2 SRR R
(paras. 32.1-32.2) - ZEGFE @ AR ROE TNz — MR ERE
20 BR BEAMNESSUERAETEFCEHEG - 482 > ZEGHIE - BRAR
U5~ BT AR BE & - T4SEIEF] Lubicon Lake Band HY4E5E 52~ KA
WARACEIEE 27 P Rt fy S LM » SR IS RBURARIE S 2 RAVHR R TR0
DA B IE™ -

Lansman et al. v. Finland (1994 )

5B Sami [F(EEA(E 1992 SEHRHIZT eI HIEUMRHLPIRy (4 Eis™

2 FSCE
1. Each State Party to the present Covenant undertakes to respect and to ensure to all
individuals within its territory and subject to its jurisdiction the rights recognized in the
present Covenant, without distinction of any kind, such as race, colour, sex, language,
religion, political or other opinion, national or social origin, property, birth or other status.
2. Where not already provided for by existing legislative or other measures, each State
Party to the present Covenant undertakes to take the necessary steps, in accordance with its
constitutional processes and with the provisions of the present Covenant, to adopt such
laws or other measures as may be necessary to give effect to the rights recognized in the
present Covenant.
3. Each State Party to the present Covenant undertakes:
(a) To ensure that any person whose rights or freedoms as herein recognized are violated
shall have an effective remedy, notwithstanding that the violation has been committed by
persons acting in an official capacity;
(b) To ensure that any person claiming such a remedy shall have his right thereto
determined by competent judicial, administrative or legislative authorities, or by any other
competent authority provided for by the legal system of the State, and to develop the
possibilities of judicial remedy;

(c) To ensure that the competent authorities shall enforce such remedies when granted.

2 BB T H R P RbRZE & @ (Central Forest Board ) AT » i \BRBURFEIA BT A RN itk -
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MHEEMNAE > §5RABE AT EN LM IR R EE T - BaBask - IR
HHAGME EHERE AT E AR W B MRS - EEEILE
PARBUBHEFIEIFE ALY 5 55 27 RFIRIERY/ DEUEE S BRE - EIREACEEES
FEERINAVHERUARTS  REEET | van Kitok v. Sweden( 1988 )~ LA K Lubicon Lake Band
v. Canada (1990) - BOR A\MERHZ G £ AHE

S RRBUR TR Ry - IR AR A8 2,586 7 A E - kA A = FriEE
FEARAVBG AR 1 A > MHEGERTLF—F (insignificant) - 7T BURFHY
B Je 50 R T E N ER R A2 B RN (minor )  ZRRABURFEE 5 [ BN AR 10T
A—{EI AR ~ RBEREETEEFTIBEHIR » Ves8FRERG R S R AT « 25 BT
.5 [FH Sandra Lovelace v. Canada (1981) - 5 IGIEFTA I THEZ XM © A RE
SEHERIBINE A o 55 27 (RATERIBAY D ERE S EHE (para. 15) * < ZFBIBURH
I X 5[ F Ivan Kitok v. Sweden (1988) WY& E > g " HHEHEEERES
SCALHE » AEEHISR » WVEERSS ) (para. 9.3) % SR BBUNA S BHEZIN 2 5 -
AN ZFEEBUNSREREILE ~ BNARVIEBRE —HETE 27 RIVEHE - ENF
Z B S AR R T AT IIL AR ~ USRS T & A 2

NESEBZAEGEL 8 27 (RICA RIS HBUTATS " R ORE SRR
ek ERy I3 (traditional means of livelihood ) » AL » EEETE A A ME AR
RH MR L RABIRERY 720 - WA REFERR AL S 15 27 FRAYIREE (para.
93) - ZEGEEEREEMERBFAHL - 280 - FEERH (margin of
appreciation ) #yH HWVEE/VEIFREF U EHEE S A E © 55 R [E2K - #HD
BOGRE A E T R — e RSN S EZHE 27 FRATRER S
(para. 9.4) ¥ - ZEGRIHITEH, - 755 23 ML MERI R ) (1994) 4251° > KT

® JEsrE o T. .., not every interference can be regarded as a denial of rights within the meaning of

article 27. |

% Er 1T The Committee observes in this context that the right to enjoy one’s own culture in

community with the other members of the group cannot be determined in abstract but has to be placed

in context. |

7 =T L., measures that have a certain limited impact on the way of life of persons belonging to
14



HORE DBEURERH SO BRE - B AAIR - B BIRE R B A PR A i
DAMECRIG A ] LA 8 2 Bl BRI MR RS (para. 9.5) »

NEEHZ BG4 RS B AT ARV I A RE e IE
EHBERARSUERE § 151 - 2 B S RS B X 35T nl 56 2 Al > BVHER
FREEFGEANA R - I HEEIRARE R & #HBIRERAE AR H# 2 EA ]
(g% (para. 9.6) * - [EMINL - Z B EREHFMEUF HigH @ - £0FEH)
WAMECRR IR N REE S B HIREAYA SR | AREREEHT R R A A PRAVELIE] ~ B
HHEER - SEREE R E SR EANSULRE (para. 9.8) * - #Rigig -
BUFOZHE AR IR eSS ~ —XIZEE (Manning 2017: 954)

Jouni E. Lansman v. Finland (1996 )

S5 Bd Sami [F{EESHE ALE 1995 fF[m \RESEFZe B G e thZaT S5 BURF e
{FIFELE AR R R - 5% 3,000 AERIRA » DI e EIRE
KRB FFAE By 2 (AR BIRE B PR HA A B - e AR b 08
EEHAT - WHIMEAES - RAE S RIINEREETE  CETFEZR

= E Linsman et al. v. Finland (1994) Frfg A RIS HAYTEEE (para. 9.8)

a minority will not necessarily amount to a denial of the right under article 27.

% =7 H 1 T The enjoyment of those rights may require positive legal measures of protection and

measures to ensure the effective participation of members of minority communities in decisions which

affect them. ; (para. 7)

2 FESOE (BRAEREEFEAAEN)
It notes in particular that the interests of the Muotkatunturi Herdsmens” Committee and of
the authors were considered during the proceedings leading to the delivery of the quarrying
permit, that the authors were consulted during the proceedings, and that reindeer herding in
the area does not appear to have been adversely affected by such quarrying as has occurred.

O JFSCE
9.8. With regard to the authors’ concerns about future activities, the Committee notes that
economic activities must, in order to comply with article 27, be carried out in a way that
the authors continue to benefit from reindeer husbandry. Furthermore, if mining activities
in the Angeli area were to be approved on a large scale and significantly expanded by those
companies to which exploitation permits have been issued, then this may constitute a
violation of the authors’ rights under article 27, in particular of their right to enjoy their
own culture. The State party is under a duty to bear this in mind when either extending
existing contracts or granting new ones.

S {4 I AT 255,000 A BT HERY Sk i R -

% HiARHTE AL R (YL ER] > 2018 ¢ HEAR ) -
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FALEMEAE T A REUEREFIEIR ALY 5 55 27 (RATIRIERSOLRE » R A A%

AR AERE (National Forest and Park Service ) {EMIEIFVIERE - HEIeillie
A - 8 FEENZH  HEAAEERMGEMNRNESS

( Muotkatunturi Herdsmen’s Committee ) EEARINAGE - Gh= " ARHIZ

g1 | (effective participation ) -

ZFHBUR I B - (RAHEE R 254 A » B AT EHR/N AR
NEEBZEGIE 5 23 SF— MM R o Frdssny " i lR D BUBERESUE ~ =80
KAt eBE AT R, ¥ RILRES T ARBUGHENBIE AL s 5 27 &
ALV EUGRE S REHIFIE - 2R BN F2oms AR E S B 0 AR E T 7 2R AT
B — AR EOE A% ~ DURIR AR %S  [EIRHIFE LR AR # B A2 A 55 e 5 it
B Z RS » REERFEN AR EI YA &M E (react negatively ) » FR7E
SRR ?

NEEBEZ S ZH{%EET| Linsman et al. v. Finland (1994) Hy5ef] » 38
R FIZETENS B AT ~ PURARRIIEA R B G EEIR AN ATETT X 2R IEEAN
SRACE - ISR EHET R S YR EDNIENEE - ZEGEL  FERER
TR R BUN YRS T2 IR IE AR ZE B & B IR B AORETE » A
DI R RESR A B2 A 55RE (par. 10.5) « N - Z B & Z el S BT » &
AL AR A B 2 8 H R ~ 1T HLRTRE PSR se B L & T I
FUA T RERE RIS 27 (RATIRGER UL ¢ 4N - ZEE WIS - ERBUNTEE
sh[FIIS A HA B ARREE % (BAERGS )  HEE » Bt RS SR A ATRE
AT PR T RICERE AN (para. 10.7) * -

¥ JHr = 1 T The protection of these rights is directed towards ensuring the survival and continued
development of the cultural, religious and social identity of the minorities concerned, thus enriching the
fabric of society as a whole. | (para. 9)

34 = -

JFOOE
The Committee is aware, on the basis of earlier communications, that other large scale
exploitations touching upon the natural environment, such as quarrying, are being planned
and implemented in the area where the Sami people live. Even though in the present
communication the Committee has reached the conclusion that the facts of the case do not
reveal a violation of the rights of the authors, the Committee deems it important to point

16



Apirana Mahuika et al. v. New Zealand (2000 )

BHALE 1993 IR A PE MBS RHth MR #IERENI LUMFR (extinguished )
MBS Ry R AN FIRIRRHE™ > BRI IE A R IE S S A EE  CACRE
Treaty of Waitangi (1840) F&atiEe#s » i HEIUE T ARBUSHEFEIGE A
o 5% LIRATIRIERY B DA > et @2 H CRYETR © HAh - R Treaty
of Waitangi (Fisheries Claims) Settlement Act (1992 ) #|E T jiE NMELRHI R ZEM A
& > BEEIEEI A ROUE > SURIEER 27 (RATERIERT S b

APERBUE R T ARBUBHENBIE ALY s 5 1 RATiRIER 2B - &
=GN R R E AHIETRE o 25028 27 RATIRegRYSULRE - IR ATRE] - H
THFENER > EAVNARZ S HEIVER] - SGRRE - BUF R TRTEBIAIMGE
FHERRE - AEEH A RNEENARFRAENAE - BUFtsES - BAR
TRV R AR AFES ~ WS T RIRE - ®i& - BUFERSIZEE1E
ALFRFT A HYER % AV LR -

NESEBZEGELEHEEN - 285 —8EA (agroup of individuals) ZE
DURFER L EEENRAD - 1R T AREFNBUSHENBIR AMIERERES .0 56
6-27 {iREREEAME - 256 1 B REEZRVZEEAGHE - o] DU e
A2 > K RESE 27 RATIREERSUEHE (para. 9.2) 5 554 » B & AR
RS EAVEAR R 2 - RIS R AR AR > ] DI E
FAEE 27 {6rEilE (paras. 9.3-9.4) o ff% > BEEIES| Linsman et al. v. Finland

(1994: para. 9.6) > PEREERZEHIR N ARG SELRE - NILHE A P8 R EUT

-

Marshall v. Canada (1991) HyE H=E

out that the State party must bear in mind when taking steps affecting the rights under
article 27, that though different activities in themselves may not constitute a violation of
this article, such activities, taken together, may erode the rights of Sami people to enjoy
their own culture.

% HERAAPER R ERCAE (% (Quota Management System, QMS) » FLTE $% - BB
(2014) -
% IREEFEE - BRI EIRBUNFT TR =% (Memorandum of Understanding) 37} A #R%
NSRS » Al - IRAEEEABITAR N/ DEE LB A GRS - &2 Ei
(para.5.8) o
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A ERARENET (para. 95) ¥ o HILATR, » R ERILEE 27 FRATR
RSB ZEESHEIERABERIEE TELARY ) S2EAR > el
EHRANEEHE

Jouni Lansman et al. v. Finland (2001 )

S5 1 Sami [FREESHE A AE 2001 [m) ARESEFZe B e thZat 5 U B¢
1980 FAHHIGIE IR ARV B R - A 1,600 A EAVFIREYGtR S - iEHk 40%
AIMIAAHRR ~ R AR BRI ME R - EALE e s PR aUR 3 £ > tEIR
FNTHERE RS - iR FIE T A RBUAHENBIRE ALY 55 27 FRATORRERYSC
{EHE - 51 - R AMAEH - EE B R AEE WS B I ZE B g2 E i
F55 o MZEMEEIVAARSTER RS - 280 - SAMRARET © [FfH > 1k
ZEGZBSINATEE - JAE > REERRE A LIy ik EE L
BT AR -

Sy B RIS B - T B SR E 4R AECA 248,000 AH - BEIAMIAA

INE (6%) 0 MEIERARAVEE A 1.2% WA FTE A RETE
IRl E - NIEA D ATINYER &R E - N SFHBIF R
R B G R EE N - fiEEE - R - EERE2E -

NFEEHZEGEH Linsman et al. v. Finland (1994) W& - f5HAEEL
TR AT OREE B LLFARETRIR % ~ 202 & i 2 2 T IR A THI AR -
MAHE B BRIVENE 27 RATORIERY VBOREE UL - ZE SRR - fEiE
s 2 15 R EINRG S B BURAE [F — [ 7 ~ S HA i 7 Fr PR FE i 7] RE 4
FRAVEREAE (combined effects) » iy HARE HUSBHE R EHF ] - EEBEE -

16,000

37 = -
JFOOE
In its case law under the Optional Protocol, the Committee has emphasised that the
acceptability of measures that affect or interfere with the culturally significant economic
activities of a minority depends on whether the members of the minority in question have
had the opportunity to participate in the decision-making process in relation to these
measures and whether they will continue to benefit from their traditional economy.
18



BE ~ DARGRAR (para. 10.2) *° - Z B Hy4SsmZBURF B ATFTEITIURA » Ik
S E E e DI B R IR AL - @E40EL - Manning (2017: 957-58) 58 Ryt
PO AERRFT (ERRFS A AR & HBUR > td B2 22— B ~ Ty ELOEE S
el > WA ER (RFEREE) ~ 2t (A AR -

Angela Poma Poma v. Peru (2009)

—{ir. Aymara JF{(F: ESHGR ACHRETRVE BURE 1950-90 FFAURFAI I E - 4
IMAE 1970 FAIARBHE—ZFIHIZE/KH - 10,000 2 B {E AR BRI Rk
KRR - R THYEE S (llama) ~ DU FEEE (alpaca) SETC » iR AME—HY4E
AR CEEER T A REFFIBUARER IR ALY o FrirER B (5
125 ~ DARAERE (56 17 R )  MEIMTETE - BURAE 1990 FAURKEIRIER
BEHE—ORIZ T 12 T ~ 1 HOGTHEFHE 50 [ 5 4 ]t - 28 NHYHE
N Ry BE R S BURFBRFZ T K IR I ik - 225 R R el B ERERE - 55501
HPRBUMIEARILAPREE IR R HRR R B 88 e sy AT 2 i SR 55 T4
G TR R R BRI o HIRRE -

PAEBURTRIEHR - MRS KH2IRE T /KE s (General Water Act,
1969) FraTHBSRIRFFAZ AR » R —MoR R R KB A BIHE © 250 TR
K EERE IR EM 5 (Code on Environment and Natural Resource, 1990) 215K A 5T
Y > FEE AN BT TEREEEHS iRz ERY B2 2% (Office of Ombudsman )

wom BUNL 2 A RAUEFREHE -

® FSCE
In weighing the effects of logging, or indeed any other measures taken by a State party
which has an impact on a minority's culture, the Committee notes that the infringement of a
minority's right to enjoy their own culture, as provided for in article 27, may result from the
combined effects of a series of actions or measures taken by a State party over a period of
time and in more than one area of the State occupied by that minority. Thus, the
Committee must consider the overall effects of such measures on the ability of the minority
concerned to continue to enjoy their culture. In the present case, and taking into account
the specific elements brought to its attention, it must consider the effects of these measures
not at one particular point in time - either immediately before or after the measures are
carried out - but the effects of past, present and planned future logging on the authors'
ability to enjoy their culture in community with other members of their group.
19



NEFEBZEEGEH RN TAREAFIBUAHEFBIE AYHEER T E ) B
FARYME A FFRAAVEEG A E555 1.2 fRATie ey " AR RIEE A RER B R E
CHIRARER » EIRE AR AEN TR o Rl 55 17 (RPTERErI =
T~ B 2.3 IARANRORRE » BI/2 RTDARRES 27 WPy S b —REaTamifid s
EZ - HRIES 15 27 Rtht4y T (paras. 6.3-6.5) «

VR ZEGRE T 23 5 MR R, (1994: para. 7) #28E > DE%
BRI AT B RS b A B A SR S R P AR R R 1 A 05 5
o UHR SRR ARG WK & BRI A IR G HERA S BURK ;
ZEGHIEH BRI RERE R T SUESREIN R R ERHE AT AR E
GRS para. 7.2)- B B G A BIFR E AT DAERHUE A (R O 86 -
PRI » AR AT DABEEREES 27 fRATRaERVRER] - Rt HIETEURIIE AT R E &
T EFSLME (paras. 7.4-75) -

ZEEERE] SRS AN 4TS =R B AR - DU+
PR AR SR EEN PRI - VB BUM I Z A TIPS EL ~ FUZ 8 S s K 5
FTRE &AM (alleged legality ) (para. 7.5) - & B & =0 RRHSEIE I LIEAVEL B
BOARESEIE - DURESREEERA MM ESR SR THRELS
BLVEAR > A RS ~ MR e B BTSRRI HoaE P
BRI (para. 7.6) * - ZEGEIH - I AVLTETIRIAREHETE > BUFtHREER
TR A R AT A B AT EBIATR 2 - (7 3 AR Ry - HRZ I
PEESEC M A=A EREES) - B BUNTARIURIE 27 GRATRE
SIAERE - ZEEIET > HRBUHEREE NERAIRCE - a8 T 5 2.3 (&1

¥ RSO
In the Committee’s view, the admissibility of measures which substantially compromise or
interfere with the culturally significant economic activities of a minority or indigenous
community depends on whether the members of the community in question have had the
opportunity to participate in the decision-making process in relation to these measures and
whether they will continue to benefit from their traditional economy. The Committee
considers that participation in the decision-making process must be effective, which
requires not mere consultation but the free, prior and informed consent of the members of
the community. In addition, the measures must respect the principle of proportionality so
as not to endanger the very survival of the community and its members.
20



ROEHE - INBEBRBURF R TA R0ROR ~ 16 H 7 ISR EHEAIRE 5 s
G F NS BUT » A FEBTHEREARIN 8 BT EHEE Fy (para. 9) ¥ -

e BFTERNREEE

R Anaya( 2013 ) £ R RIS BB B A& RAV A L EARE
ftwl R Ec IV AUZ R A B AL A FIAGETT SR e BB R E R E R
fE > FERFtEbieaF TS RREREENE S o (IR B8 HRERE
R ERE TR EA E RV ~ KBl > 1 HBR TR ERE A S - EE
TR AEN] > BUZ PR T B R (L RRHRER] > S ENLIRSROREE ~ HEF) -
LURGEE (protect, promote and fulfill) » PRI - BURFIEZ et Bk AAEH CHY
LR FIERBA PR B A& TR (paras. 9-15) » S5 flEEZCRIE A MREYSE =& RTRIrHY
ONEIFIRBARR AR (R R - R KRR E A e (& 3) ?

EBUN—ERISEREEN—T ? BERERE - CREE R Ao 2
Skogvang (2013:327) .0 » EIE EAVERATREE A ARE -

FERE

& 3 - [R{EREIREETIHRETT /e

RER AR A MRS g (Human Rights Council ) 7£ 2011 FEAARHY TAZE R
MNMERJFEZEF Al 5 (Guiding Principles and Human Rights: Implementing the United

Nations “Protect, Respect, and Remedy” Framework ) » E{RE FHISEE ~ (/& -~ DA

©EE:
In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is required to
provide the author an effective remedy and reparation measures that are commensurate
with the harm sustained. The State party has an obligation to take the necessary measures
to ensure that similar violations do not occur in future.
21



T BRI ARESEAR B b - SEVESEE - IR E AR - 8 A RO
DVERREUEVITIASEIEE - i " OrE - BiE - ROBUBHEZE ) MBUN /8
B ZEBE LIRS » TERETIRE R 59258 FTRe 1 S ATHREL - Rl 2 HAETS
& ~ DU #EME(E (Ruggie, 2011) -

Anaya (2011) {FEAc4s NAEEIEE A HRE T » NEZEUNEAL -
RN TR R A RIGAMEAR IS e BB AR » (G 4R AT R E
RIVEHEPE - W HEUEE AR R ZRRE A - e OB -~ 6
Z RS - G B E RINEZL R TESS - DU TR Az 5 AR © A
AR > BUR B T IRe IR R R MR B I MR 2R 2 B - DRSS B Y 1
St R IR AT R 2 B R S B2 2 (Anaya, 2012) - 11 H HHEERTAIEAYEE (free,
prior and informed consent) FYARJRAIT » RE R REE GBI - BUF RS
EREFE > Anaya (2012) $RHAEEEEAIAY R

H o R REE R R HBERIT Ry > MBURERIER Ry T AR - R 1544
RS ~ EEPHEIIES] (paras. 19-20) 3 R RFEMRLGIERT AR E R
2O BURFAS el DLBR ISR R - RIS CEL (para. 21) © [EA) -
BUNINEE ~ itk ~ RASEEES > RoTDIEREZENEE > MER - RAEE
AT LUEE - SRR ERGAIEEE (para. 24) - ZURHE AR ER
BHITTES > BR EN e BRI A e A GE TP Y - BAahe ) 0 A B4
AR TIERT - BRI A iPaiErai#% (para. 25)

F2E > Anaya (2012: para. 30) 583 - [FEBEAYHEZIRIE (safeguard)
FARNRE I IE & (LA st > [FIERE TR R A ARE E(say
yes) IPLL AR R THE AR » A Z FIARHERY (validate ) 3 EH A FIHT fhidk
bR B RS EIiL - TR EEN R REORE H - R T E B A
AAFEIRME - DUERE R RREIRER) -

EESSEROYE - TERREEI T BU AT A FIEUSFE R ? Anaya (2012:

para. 31) f5Hi > AR AT LIHERE HFARRA S HFERBRAHBZE - & 280
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HNES I8 SEGREIK - BN K AR AR EIE - AV EREBURMA
ENE VIS BB - WASERETE T SEFYA LR ) (valid public
purpose ) HYFTHEERRIT » MR B IR ARVREFIIRF 2 & &2 - st 2 & P Eit:
K EEBIERAT (necessity and proportionality ) » [F]HE 55 48 A2 1R S AV
NEREEE - B &5TENHUAE R/ Z (paras. 32-36) °

Anaya (2012: para. 31) Fril$elE - Frafny B AR AR AN E
Mz ~ B IBUFHIRR - A e BRI LR AR L4S ) [t
Hb > BIfE B HIFTA IR AR - RIBEIE ARERILY » [R(E R ER EA
7~ b~ DURHEARER] - [ERZ R EERIRAFTA » BIEBUFRAE R EUSERARY
FIR > (RARCRE AR - ReRI s o DAk AN o B
R TR AR EUBEE BRI 218 FE i - B BTG ~ #hiE -~ DAURAm A &

(paas. 37-38) - B(EBUFAELH %R - WEZ AN EREIEFEERS - B2
BE PRI AR | BREIHIEATT - M ECEESEBUFET A - BiAE
HELTHIER (paras. 39-40) -

A& I B I B DIREA Ry P DY A P 1RA RS - AR RROK FERR (AR - B2
FRIREIE ~ BOUZEIPEARTRETHYRER] » FIr 2B B e H AR 5 ~ B2 i
B BRI - B - 4 b BEEREN 0 I HETRERE
HEREA B DU T rgskpaHE (Anaya, 2013: paras. 73-74 ) » BEEEF]
TS PR T EEE  EE R E AR BIE AR E AR B AL
LIRS EEH Rl irsEE e i 7 EERYATE (paras. 75-76) © f{& 2 BURHYR
PHETRISN > A EIEZ A TR - AR ERAE ~ U AbAEEZE (para. 78) -

s
&R

HEAREERIRT AR BN (BEESR) @ittt CGEEESR) W

BRI AR RS R iBAR - BRSO e - B E RS IS -
PR S Bt In9 2= - & Anaya (2013: paras. 58-71) »
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RI - FERRMIFT-EZAI55E ~ BN ~ APaRE ~ DURINEZEREFEUMEE S - BT IR
W AYRRIELEEO A ek > R RSB I s 18 A R 2 L (el firringish )
FREAE R R HIsiy LR - DI KRRV EA R B A i Ay L athsH] - e
GRS E — (R OB G ARSI A s i i m i S N
Y fohak » & PE R AERL b EESRBURRE 2215 - MR — Lt > S8 L HER I
NBRHIREEEHIBRER -

FUAHRBHBIPRARAZCE - R RIRHYBRAEREAR B e ~ OB ~ DU E R
fE o iR EAT R B R o I LB DMEEARIEA (B ~ 1)~ B2
BRI > B ARESE B2 B G HDAY ISR B - SRR UL 5 A &
fratam - BN BUR ST o] Z RS A PSSR ~ o E5Th - U2
[FIRFNHE TROK - BFECEMZE - UGS - EREERE  ZE g%
i e R BRSO T IR~ SR e R IR -

Anaya (2103) fREZHSEI AR GRS - Hoadf ERRA
FZETFRERAIHER > 45 H H B RTHIEE R R T (2 A PRI R A BIHER - IR
MERB R E FIFRERETER © ARBUFAE L B IR AR - PRFIRAAIRER] > HEENS
EPEE AR - RN E M R EEGIIRRAY  [EH 22 8 B AR CRIEAY 22
B MSEEHRE SR ~ BUEBURTRAEF B ZN - OBskra Zplie - BUF
DRNECRZERTL ~ Wl - 0EL - IR S BB EIREE -

WNEZ > NMERFEE -~ SUB MR 2 A R EIRS - S8 BUFHIRS LA B
AR AT - BRRPEAYIE 2 OB R BORERT S - bS] DL BB M R 1R - RofrTie
FInDeFFRRAEERE - PHIZ S B RN R ERRE R EREE > Al DA
Bl TIRERBEEAE , B 21 (RAVEUE - SNEHREERENIITE - ERER
MEZE ? GEMRER KL - AREITZED ARSI A RER R EE A =,
B EEARDIARERE SO AREE > PEEREIBUFARZIREKE -
BB EHSREHINTERE ) EENERA 2SN B ORE BB 2 B IRA

NE— e B E R R RGN ORE ~ TR D 2
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Pifgsk 1 ¢ BIRESS TAHS TIREBEE TS RIEARYY o THEIRFRRK

Art. 2.1. Governments shall have the responsibility for developing, with the
participation of the peoples concerned, co-ordinated and systematic action to protect
the rights of these peoples and to guarantee respect for their integrity.

Art. 4.1. Special measures shall be adopted as appropriate for safeguarding the
persons, institutions, property, labour, cultures and environment of the peoples
concerned.

Art. 5. In applying the provisions of this Convention:

(a) the social, cultural, religious and spiritual values and practices of these peoples
shall be recognised and protected, and due account shall be taken of the nature of the
problems which face them both as groups and as individuals;

(b) the integrity of the values, practices and institutions of these peoples shall be
respected,;

(c) policies aimed at mitigating the difficulties experienced by these peoples in facing
new conditions of life and work shall be adopted, with the participation and
co-operation of the peoples affected.

Art. 6.1. In applying the provisions of this Convention, governments shall:

(a) consult the peoples concerned, through appropriate procedures and in particular
through their representative institutions, whenever consideration is being given to
legislative or administrative measures which may affect them directly;

(b) establish means by which these peoples can freely participate, to at least the same
extent as other sectors of the population, at all levels of decision-making in elective
institutions and administrative and other bodies responsible for policies and
programmes which concern them;

(c) establish means for the full development of these peoples’ own institutions and
initiatives, and in appropriate cases provide the resources necessary for this purpose.
Art. 6.2. The consultations carried out in application of this Convention shall be
undertaken, in good faith and in a form appropriate to the circumstances, with the
objective of achieving agreement or consent to the proposed measures.

Art. 7.1. The peoples concerned shall have the right to decide their own priorities for
the process of development as it affects their lives, beliefs, institutions and spiritual
well-being and the lands they occupy or otherwise use, and to exercise control, to the
extent possible, over their own economic, social and cultural development. In
addition, they shall participate in the formulation, implementation and evaluation of
plans and programmes for national and regional development which may affect them
directly.

Art. 13.1. In applying the provisions of this Part of the Convention governments shall
respect the special importance for the cultures and spiritual values of the peoples
concerned of their relationship with the lands or territories, or both as applicable,
which they occupy or otherwise use, and in particular the collective aspects of this
relationship.

Art. 13.2. The use of the term lands in Articles 15 and 16 shall include the concept of
territories, which covers the total environment of the areas which the peoples
concerned occupy or otherwise use.

Art. 14.1. The rights of ownership and possession of the peoples concerned over the
lands which they traditionally occupy shall be recognised. In addition, measures
shall be taken in appropriate cases to safeguard the right of the peoples concerned to
use lands not exclusively occupied by them, but to which they have traditionally had
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access for their subsistence and traditional activities. Particular attention shall be
paid to the situation of nomadic peoples and shifting cultivators in this respect.

Art. 14.2. Governments shall take steps as necessary to identify the lands which the
peoples concerned traditionally occupy, and to guarantee effective protection of their
rights of ownership and possession.

Art. 14.3. Adequate procedures shall be established within the national legal system to
resolve land claims by the peoples concerned.

Art. 15.1. The rights of the peoples concerned to the natural resources pertaining to
their lands shall be specially safeguarded. These rights include the right of these
peoples to participate in the use, management and conservation of these resources.

Art 15.2. In cases in which the State retains the ownership of mineral or sub-surface
resources or rights to other resources pertaining to lands, governments shall establish
or maintain procedures through which they shall consult these peoples, with a view to
ascertaining whether and to what degree their interests would be prejudiced, before
undertaking or permitting any programmes for the exploration or exploitation of such
resources pertaining to their lands. The peoples concerned shall wherever possible
participate in the benefits of such activities, and shall receive fair compensation for
any damages which they may sustain as a result of such activities.

Art. 16.1. Subject to the following paragraphs of this Article, the peoples concerned
shall not be removed from the lands which they occupy.

Art. 16.2. Where the relocation of these peoples is considered necessary as an
exceptional measure, such relocation shall take place only with their free and
informed consent. Where their consent cannot be obtained, such relocation shall take
place only following appropriate procedures established by national laws and
regulations, including public inquiries where appropriate, which provide the
opportunity for effective representation of the peoples concerned.

Art. 16.3. Whenever possible, these peoples shall have the right to return to their
traditional lands, as soon as the grounds for relocation cease to exist.

Art. 16.4. When such return is not possible, as determined by agreement or, in the
absence of such agreement, through appropriate procedures, these peoples shall be
provided in all possible cases with lands of quality and legal status at least equal to
that of the lands previously occupied by them, suitable to provide for their present
needs and future development. Where the peoples concerned express a preference
for compensation in money or in kind, they shall be so compensated under appropriate
guarantees.

Art. 16.5. Persons thus relocated shall be fully compensated for any resulting loss or
injury.

Art. 17.1. Procedures established by the peoples concerned for the transmission of
land rights among members of these peoples shall be respected.

Art. 16.2. The peoples concerned shall be consulted whenever consideration is being
given to their capacity to alienate their lands or otherwise transmit their rights outside
their own community.

Art. 16.3. Persons not belonging to these peoples shall be prevented from taking
advantage of their customs or of lack of understanding of the laws on the part of their
members to secure the ownership, possession or use of land belonging to them.

Art. 18. Adequate penalties shall be established by law for unauthorised intrusion
upon, or use of, the lands of the peoples concerned, and governments shall take
measures to prevent such offences.

Art. 19. National agrarian programmes shall secure to the peoples concerned
treatment equivalent to that accorded to other sectors of the population with regard to:
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(a) the provision of more land for these peoples when they have not the area necessary
for providing the essentials of a normal existence, or for any possible increase in their

numbers;
(b) the provision of the means required to promote the development of the lands

which these peoples already possess.
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Art. 3. Indigenous peoples have the right to self-determination. By virtue of that
right they freely determine their political status and freely pursue their economic,
social and cultural development.

Art. 5. Indigenous peoples have the right to maintain and strengthen their distinct
political, legal, economic, social and cultural institutions, while retaining their right to
participate fully, if they so choose, in the political, economic, social and cultural life
of the State.

Art. 8.2. States shall provide effective mechanisms for prevention of, and redress for:
(b) Any action which has the aim or effect of dispossessing them of their lands,
territories or resources;

Art. 10. Indigenous peoples shall not be forcibly removed from their lands or
territories. No relocation shall take place without the free, prior and informed
consent of the indigenous peoples concerned and after agreement on just and fair
compensation and, where possible, with the option of return.

Art. 11.1. Indigenous peoples have the right to practise and revitalize their cultural
traditions and customs. This includes the right to maintain, protect and develop the
past, present and future manifestations of their cultures, such as archaeological and
historical sites, artefacts, designs, ceremonies, technologies and visual and performing
arts and literature.

Art. 12.2. States shall provide redress through effective mechanisms, which may
include restitution, developed in conjunction with indigenous peoples, with respect to
their cultural, intellectual, religious and spiritual property taken without their free,
prior and informed consent or in violation of their laws, traditions and customs.

Art. 18. Indigenous peoples have the right to participate in decision-making in matters
which would affect their rights, through representatives chosen by themselves in
accordance with their own procedures, as well as to maintain and develop their own
indigenous decisionmaking institutions.

Art. 19. States shall consult and cooperate in good faith with the indigenous peoples
concerned through their own representative institutions in order to obtain their free,
prior and informed consent before adopting and implementing legislative or
administrative measures that may affect them.

Art. 20.1. Indigenous peoples have the right to maintain and develop their political,
economic and social systems or institutions, to be secure in the enjoyment of their
own means of subsistence and development, and to engage freely in all their
traditional and other economic activities.

Art. 20.2. Indigenous peoples deprived of their means of subsistence and development
are entitled to just and fair redress.

Art. 25. Indigenous peoples have the right to maintain and strengthen their distinctive
spiritual relationship with their traditionally owned or otherwise occupied and used
lands, territories, waters and coastal seas and other resources and to uphold their
responsibilities to future generations in this regard.

Art. 26.1. Indigenous peoples have the right to the lands, territories and resources
which they have traditionally owned, occupied or otherwise used or acquired.

Art. 26.2. Indigenous peoples have the right to own, use, develop and control the
lands, territories and resources that they possess by reason of traditional ownership or
other traditional occupation or use, as well as those which they have otherwise
acquired.
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Art. 26.3. States shall give legal recognition and protection to these lands, territories
and resources.  Such recognition shall be conducted with due respect to the customs,
traditions and land tenure systems of the indigenous peoples concerned.

Art. 27. States shall establish and implement, in conjunction with indigenous peoples
concerned, a fair, independent, impartial, open and transparent process, giving due
recognition to indigenous peoples’ laws, traditions, customs and land tenure systems,
to recognize and adjudicate the rights of indigenous peoples pertaining to their lands,
territories and resources, including those which were traditionally owned or otherwise
occupied or used. Indigenous peoples shall have the right to participate in this
process.

Art. 28.1. Indigenous peoples have the right to redress, by means that can include
restitution or, when this is not possible, just, fair and equitable compensation, for the
lands, territories and resources which they have traditionally owned or otherwise
occupied or used, and which have been confiscated, taken, occupied, used or damaged
without their free, prior and informed consent

Art. 28.2. Unless otherwise freely agreed upon by the peoples concerned,
compensation shall take the form of lands, territories and resources equal in quality,
size and legal status or of monetary compensation or other appropriate redress.

Art. 29.1. Indigenous peoples have the right to the conservation and protection of the
environment and the productive capacity of their lands or territories and resources.
States shall establish and implement assistance programmes for indigenous peoples
for such conservation and protection, without discrimination.

Art. 31.1. Indigenous peoples have the right to maintain, control, protect and develop
their cultural heritage, traditional knowledge and traditional cultural expressions, as
well as the manifestations of their sciences, technologies and cultures, including
human and genetic resources, seeds, medicines, knowledge of the properties of fauna
and flora, oral traditions, literatures, designs, sports and traditional games and visual
and performing arts. They also have the right to maintain, control, protect and
develop their intellectual property over such cultural heritage, traditional knowledge,
and traditional cultural expressions.

Art. 31.2. In conjunction with indigenous peoples, States shall take effective measures
to recognize and protect the exercise of these rights.

Art. 32.1. Indigenous peoples have the right to determine and develop priorities and
strategies for the development or use of their lands or territories and other resources.
Art. 32.2. States shall consult and cooperate in good faith with the indigenous peoples
concerned through their own representative institutions in order to obtain their free
and informed consent prior to the approval of any project affecting their lands or
territories and other resources, particularly in connection with the development,
utilization or exploitation of mineral, water or other resources.

Art. 32.3. States shall provide effective mechanisms for just and fair redress for any
such activities, and appropriate measures shall be taken to mitigate adverse
environmental, economic, social, cultural or spiritual impact.
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