FAERIERARE
JIE %
REARBREEBABBELEIN
RInER
SERERFEREREIR

519 % - RAERGEREREEREEE TFIFREFRTTE |
— R A -

= BRETAEY R EH

= PREUEY) - B4 e

g~ FIFKES -
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B5E - RESEE AUS R RIEE RS H  F ARG AR -
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s ILHSHEEE -

Al I RIS - FEFERE— E LB AR RIS & B A (5 Ry Ol BB 4K 2 -

% 22 5k - BUFRRERBEEEEZ A E ~ BSREFRER - MEEE - ARRR

Bl -~ B R AU BRI - ERIS ERRERKERE - R EREEL

SLEE S HEA - R BV EE BRI GE TREERREERMEEZ -
FRERBEAZL, (2005)

I
ARG I ERFR IR 9.4% ~ BUE T EfERY 30% - [FERF &2 80%HYIkiE
(terrestrial carbon) (RRI, 2012: 3; Wikipedia, 2014 ) o %52 LA Byt 1Y
RAERIGHGR » HMMER MR AT R ~ K - DI B > B2
BRI 5 ZAIM - (ORI ~ DUGRIB(RENEER T - [REREDN
LIRS AR R ~ & ERHGRINEENE - M iSRS T 2UHE ~ R
f=ah ~ RS EIRA TR (RRI, 2012: 3, 9; UNPFII, 2010) - f£Bd# 2 LAY

&[N o ARARER(R (deforestation) F=ZE2K H A FEREROM (ZEES ~ KE) ~ BER

?”‘é%ﬁ’\m/eﬁ ERBIFCEG T 2014 FEER(E RIR B ARG E ] Bk 48 SR it
g, 6l GERERLEE 4 gHE > 2014F9 26 H -
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&% ~ WREERIER ~ JFRIRMK ~ IRGETIRES 5 5551 » FEERR R B B © - FREREX
R E ARSI S (Tresierra, 1999) -

1 1950 FEARATHA - Bk B BLBRIZARA/ LSBT B A& R K A L4 ( permanent
sovereignty over natural resources ) - FFhlEHTEIBHEE TEIZR ~ DLRAIE RIS
(peoples and nations) - F 5 HAEIFHEZ IR B IAERVEARTE ; fER > BIR
W E I F R NE R R B ER T REE A EF R R THEE R
REREE ST R —2 > AR - (R B A EHERVEUAEES » R REEA e -
S TR A S (s EHYE A& (Daes, 2004a: 5-8) o fEiEfEAYARES T~
FRRHE (forestrights) B4 & (FEIFRERT—FE - FoFI# S REEARH S8 K I E HUS-F

%7 (& 1) CUNPFII, 2010; Larson, et al., 2010; Wiersum, 1996; Schoneveld, 2014 ) -

JaER

[ 1 JREREFMABERR B

ASCHTHEY - BRI R ERGRARMRE AR ~ RPN Ry B AR
BIPRALIHTARER ~ LR BIRYIE Ry ©

| BEEAMRERIREREEAREE - BAEBYRER R E Y SR B - BRAE K
FERNE - BAREEIIRE ¢ GIL4E GBI RAY 19% -
| ECE RAVER A SR BVEHE -



R F IR SIR

HfMJerifdE James Anaya (1999-2000: 6-9) A3 JEIT= - 885 AL et ~ S
EME ~ IAEERE ~ DU A RESEDURERA & - DAY 7 s 2SR (R IR R 2k
R 2) o BUFHVIRE - BHEEMRERRE T - B E A8 2AmEEREsR
Aol ~ SUGBRE ~ DU ERER G HEER RS (ordinal ) B (% - ARMIFEE
JEAE - AL > FefME R (categorical ) BT HAE I EERE (resource rights ) »
FARMRERIACNE - ELFE THE ~ B ~ DURCSUERE (B 3) -
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(—) FHe

B FERESEMES (indigenous sovereignty ) E—TEEEE » EArEE

o

* JEABINEEFTRACEN - BLEEIZ THE (state sovereignty ) B (1 R T RH TR (4 (i
B2 ~ SIAER - 2014) - BT - HHYRE RN EEN B EAKE Las Casas » LUK Victoria HY
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EHYR(ERBAER] (indigenous rights) » #E[T 14 SR ERME » R {ERGEAV 7
fE e R RIS ~ WfE A H T3 - BOREAREE - A& H S A A
(ownership ) » JF{E BRI AT « USRS Wil - 2B E

gk i (land rights, land title, land tenure, tenure rights ) - 225 + i fEELE
TRRERIAIFS A - A =5k © DURERIRY A S ARE - RN Tt a S E R

PRI W EREOREAN S - BREZ RS RN M IR 282 13 B
BRI 5 » (LR & Fs[F12%55 ( Daes, 2004a; Anaya, 2005; Barry & Meinzen-Dick,
2008; Anderson, et al., 2008 ) - HeF 7S B HUE —TRERRS - $2 T2k BIREE S
it EHEORRE ~ SERATAAARE ~ DUSOH T AYBRZERE ; Ll Al a2 /KR - East
%~ DURHE T -

(=) BE

FERGNEMERRFE  BERERBAEEAE BB » 805 -+

s ROUEZEHE  NERME ~ i~ BR - BESM > R > BUTTE#E
AR B AERAFAR  MHE AR BRI E R - I B R
HESEREK - BRSNS - BMEERTEERE  FTA ARSI - DURER
PEATHE (access to information) FA{EHE [ © Hot - AFLSERERIE M Re 2 FIBUR

HNERRE R EFENFEREEEIERE T 21 BFREBZF DUIER - s8R LA
HUt5 T4 (Slattery, 1991; Tully, 2000; Macklem, 2001 ) « J5{F: EXJERY FRESFOR T LAY Ryde it T4
(absolute sovereignty ) ~ Z-=F# (shared sovereignty ) ~ ThgE F f# (functional sovereignty )
PARA4H FERE (nominal sovereignty ) 5 & =F 2[R TAE » tLELE A 08EdY £RE (Fleras &
Spoonley, 1999: 54-56; Maaka & Fleras, 2000: 93-94; Sanders, 1991: 192 ) - ¥fjiAEE] ~ BN ~ 41
PER ~ DU INERERERF KGR » RENS RN E R ~ BGRBUa T - HAE HIpRSIE
THREZLEZS - LEB G BUFAT RSN RERE ZEZHEEE E/# (tribal
sovereignty ) » Rl EFEE RIGEREENEREEREN - BFREH/KRE  RRRE - TERE - DL
B RRRE UM FS i =1 &R 4E Mabo vs. Queensland (2) (1992) RERRJF (T RRAY T3t - JE{HEL
IF BT A A R B SR BRI ] L A RER 2K« R4 PE T » 8 & B T =B A FE
T Treaty of Waitangi (1840) > fzIL¥INEEEE THEA R ENERRE - &R & ARAE
Calder v. Attorney-General of British Columbia (1973 ) » 7Kg J’?{}E)};E’jitﬂﬂ ENSOETEAT > WA
E R R A REF R BT R 12 3~ SO GIE  BURF A8 25 18 o B S B R i B - 3
il
t BRI « DU SRR ER -



BRI - AR S BRI E AR B S wEEERIRER] (right to be heard ) ~
LIRe 228 R oRAVRERT] (right to affect decision)  BEERIEATHEZTE ARy T 4R

e B o ARSI R AR » BRI BT A Ry T sE i R I
( Shelton, 2001: 199-204; Acevedo, 2000: 457 ) -

(=) b
FNERBUAEFEN]EIFE /N4 5 (International Covenant on Civil and Political

Rights, 1966 ) 55 27 {iRom a7V BOFREEHI SO EHEAR AT

In those States in which ethnic, religious or linguistic minorities exist,
persons belonging to such minorities shall not be denied the right, in
community with the other members of their group, to enjoy their own
culture, to profess and practice their own religion, or to use their own
language.

fEEf LT D BIERN S REARE L W - IREBEHRGRAEZES
( Human Rights Committee ) Aff{EfY T 25 23 55 —f%M4:fE T ; ( General Comment 23,
1994) - ALHYRIA ZEIPE - BB AR Al A& 7= >
HEHNFEERENS ¢
With regard to the exercise of the cultural rights protected under article 27,
the Committee observes that culture manifests itself in many forms,
including a particular way of life associated with the use of land resources,
especially in the case of indigenous peoples. That right may include such
traditional activities as fishing or hunting and the right to live in reserves
protected by law. The enjoyment of those rights may require positive legal

measures of protection and measures to ensure the effective participation of
members of minority communities in decisions which affect them.

PR REA R SBR[ E AR ~ DU &R S 4 R
I SABRTVE - TR - FEPRIER R RS EREAREE T B AR RE BN
B - 2RI +-H (Cohan, 2001-2002; 155) -



AR PERT A

Schlager 21 Ostrom (1992) ZERRfERERY " —H#EF] , (bundle of rights)
e K EAREIRRFEEFTA T R A (access) ~ BREE (withdrawal )
B~ PRk (exclusion) ~ DLUKGENE (alienation) FEFHH 5 MMk Al — 18 Ryidad
JER 1% =F R R E T - [EBH - Barry Bl Meinzen-Dick (2008) jRFfA72E
FERTER S HY TR F) 0 Fp =R « BEFIRE A~ BREE) ~ =8 TR (B BE
HERR) ~ DURGEERE® - 5341 - Rights and Resources Initiative (2012) i F-iith 2
fE 7Ll i > RO IR R ARMRERE (forest tenure rights) > 77 Rysi[&]
(scope) ~ HAfR (duration) ~ BURSEM (completeness) <= (& iH] ¢ AafAYoE
(FRFEEUR & nT LA (eminent domain) » DURZ ISR o] DIZULHYES - HB1EE
GEFIEERRF  fEESSH (E 4) - JfII0_LENFTA2E (owner, holder) -
GRE AR ¢
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SN PRI IR & Y BEUF (A ) 1B & (5 ) DU 8 A% =FE (Barry
& Meinzen-Dick, 2008 ) -



(—) &HE

HEA A SRR AR T BOR E R - B R RS AR AR
FE - NSRS IE AT A Ze0Y - HoA R BE AR - R R A PGS & BT
T HARREREA AT ~ BUE R E = BUBUFERAL - (RETEE - BGERA -
A FHEEGE LM AEA § B - (F R FAR AT A E R ERORESE
FR[E] - AN TR - LR HIEIRARA

HRE - BRNRERRERBHMEERERNEF - THEHEAMEIR

FAEEERINE - REESR R T FzatE ) (right to benefit) » —fesr B4 ~
DUR PSR AR 3 TEMRE » $REEME SCRI AR ~ DURIEARB ARk %) (non-timber
forests product, NTFPs) HyEREE ([ 5) - KEGIME » BUFEHER « Kt E&E A
HUERES > B GBS AT ERREARE R EEIRoR AL -
HEGHER - BY) - EMIBREE E RS FRERA i godt - SUER
LYWL ANEERE - EHE - R A IEFE TS HEHIZE - RN EBEAANE -
FIFHY A ~ DURBEDUVE—R » A EERTERVEL -

EY)
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[ 5 : ARAREEIEE
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AR~ DARC AR



Tt T DU S SRR T E 2 BRI MR ALY E B T
BB R EBHET AL - A S ERERBNESEIRIRE 20 ZIRARE
FERAVGEAERETE - A HERBEEEAIORRE - KIt - BERVEH] - SCEHER]
FE > HEtRERBIREE R b 458 fafloMyAEE =0 ASK
SRR AAHEHAY, -

B RN KM~ R TRERERRIRE > IR T R R E FERR
RERTERER » BT > EEAERIEHE (outcome) ~ DR FES® (practice)
WRIRER - YRR EELE T DIBUR RARRERYEEL ; J720 (government-based
management ) - i iR OGEERY 55— (@R B2 T DAREE R AR ERAVEEE ) 5

( community-based management) - FiEHVE A B NETT 0 BN SCRERAY o
BB N L - ELERESEE A SO SR B IIRE § MILEEH TR E - R
BUR ~ ARt t@ERE TRy 28 » o] DR A B AR AR HAZHE (B 6) -
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6 : SLEEHIVEM

HEbR - HRERAE R ARERYARET > o] DRIV EERERY e HBATEAE - PEPRIE R LUZ
Pt PEE - FIACHR IR R BRI st ~ e~ R~ S ARk IS RIS
SRR PR n] DU BB IERY - 25 E A Re s s & A Famiy &

T BEAIARMAE - YRR ~ BREERE - SEM e A NTFPs #y4E7 (RRI, 2012:17) -
gk R I (where )~ falBE (when )~ BUSZ0{A] Chow ) ST ~ (R ~ itk ~ B2 S48 ( Barry
& Meinzen-Dick, 2008: 22 ) -



it - FEREBURF SR A RE DL I IR R R E i A E R EE A KE
TR AR (K KIFKEKERER ) ~ AR (BA I Y RZAE)
BE B AR RepReE @ AR B A -

HE MR (NER AR - RERSE  BRMTHtE) - RERED
PEERRERIZ—TE "HEJT, (power)  HAIE - fEBRZ AREHITHHIZT - Fil
B2 H BIEREHITRRE - IEBUMIITTE 104 ~ BUE s A P2 SRR
Ll4esg - MREE > DR 22 H/NEUR ~ B3k HAREEEERA
A VEE T E S R EE - MHE SR R A it R R R
PRI 2 A B ARt -

P L RIS A E (leaserights) ~ BUEHE (rights to sale) &5
HAERS - o] DS FaE - M B 2R REREREA®E T JI - X
W RS EEAM ENR SO - HE - BN —SREERENS - e
EAOE FIVBEG - RAMEE - SRR RNVATA LS AR E > RILEAR T
FEJENY (inalienable) 5 fhoh » RIISE (B 430 0T DABH (3 Wik i F 1 LA

CFREE ~ SRR - AR AT AR R E (8 AFTHER > RRERLHIZZ -

HAEERE S T TSI ELE  FRERE R — R ERHEAT - SUIEER
RGBT ARE R AL T HFTE AE IR  DUE S E I ATE |
Haastan > PRI SRR E M T NSRBI o SRR RIGA RS USRI A
& - EFFEEERHE MRS RN 2R > RN RIS R
EEE®E " 5l - B KRME MIERE  (free, prior and informed consent,
FPIC) - SERFEATZE — R TIHIR] » fR AT RE e i sl R R IR E A+ & A
DU SR RS20 R FUAR - BRI 25 18 TR B (R » [N S IR A SRR S5
BEERHVATRE » SEIEIT(E -

? ERUAPE AR A A R R SRR OO AE (FEIESS - RIABE > 2014) -
Y EREMRAH - BRI - BREA - BEBR - EERYRERT (RRI 2012:20)
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(=) HiRR

ANERWER « THURE - B ~ BEAMAE > (RARERIAVIHIR 7 Rkig
PURAIRWATE » —f%IM S - &AM HERIAIRGT - MBI A SR S oAl |
M AUERETE AT IR E R ~ & EFKAHIBRME - gLEAE AN AR R
AR - AR R ARG R E R K A LR - EH EREBUTAEH
ZRHETTEU > PRIBRE Ry 7 AFFIAVRIRIEL 0 85 RN LR B
JFEREEERE - B R ERRE AR L - [N R gRHIY - AR (E B A
REFRRAA &

(=) Bk

BUCEEBURREERS T A 4ERZE | (public interests ) » s@HIHUSE B #EHIHA
7 FiRl2 Ay - Rt - B R —TEBURT o] AENFIRYRE S (power ) - TTiHA 2
FEREAMER (right) » NRAZREEHEE ; EHREE G SHRHREHE
FAEE Z B ~ B2 E IR R B R R A FRR a2 - B BURE LA TSR ok (e
TE§% ~ ST > 2013) « HLE - JR{ERIEN HHUZ A o] DUEIL - O BRI
{47 - MEZAMER (extinguishment) » k2Bl FRERIUR(ERIE LM - 2
EMHERRES - REESAREE -

EBEFR A FEERCEFEREN L BUFEE @OREHE - 38 - 5U2HR
HIRER] - LR AT L ZEHIIHENI DU R - R ERGTaN] - BREFELEGHE
TTERS » THUCT K » RAERGIEEAREST - HaE b EUe i8R A EEn
2R ~ DUREEIRE - A8 - BIEEAER AR SORE @ B EESHEN IR -
PRI RAIEEIM AR 5 5950 R RIS PR REFTIS IS AR ~ 08 ~ BiH
fIEPIE A ELE -

1 F McNeil, (1989, 2001, 2014 ) ~ DLK;. McHugh (2011) -
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() HEE

Barry &1 Meinzen-Dick (2008 ) {(IEM ZERERIFTA % > 73 REBUR (AFE)
RSB S (A -~ DREAN S AE (FAE) HF=F FESH RRI
(2012: 22) REHEFIRVATAE R 70 MBS ~ REERE « DURCEAM =50 » Hrp > R
RISy BB ~ DL S2HGHE - Schlager B2 Ostrom (1992: 242-54) RIRFEHER
V2T fRFr 73 Ry ELTEHR /A HY 8 B 5 7 (squattter ) ~ #52i#{sE I (authorized
user - #EARE+BHERIE ) ~ IR (claimant » +&EHE) ~ S£E (proprietor » +
HEERME) ~ A& (owner » +3EJERE) -

BIFE A GIRYAR B
e THE AMEE =, (Universal Declaration of Human Rights, 1948 ) 15
o FTAN AR DIA M E - AAREHE -

Art. 17.1. Everyone has the right to own property alone as well as in
association with others.

Art. 17.2. No one shall be arbitrarily deprived of his property.
LAoh > TN AFE R ZFEFE = 5 (American Declaration on the Rights and Duties of

Men, 1948) /5 ERERIIFRS -

Art. 23. Every person has a right to own such private property as meets the
essential needs of decent living and helps to maintain the dignity of the
individual and of the home.

SEEIREGE 1958 FRRIr T HAREFRAAEEZEE , (Commission on
Permanent Sovereignty over Natural Resources ) - i /EE HIREF KA THE (&
JRE ) WYRHAL o REHEMAE 1962 FimE T 55 1803 577A%% » » EATATARY RGN
HEBRERNKATE - I MR E BRI ETHER] - R HBERIE S F -
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DU RISEHI4EEE ( Daes, 2004a: 5-6) o

PN RBUGTERIEIFR ALY o R T & S BRERIEIS A% 5 (International
Covenant on Economic, Social and Cultural Rights, 1966 )#JZE 1 (&5 1 FiEFEZER
JRE I - Rt A RIEEVA R E B CaYBUEHL - I H B B A SHY
g~ &OF ~ FOUBEERE - £3 TARAVE 25300 IAKTHE—D DIBIBOEA AR IR
FiA BRI R DLE B H CHIRIARE R » B A A DA R E AR TR ¢

Art.1.1. All peoples have the right of self-determination. By virtue of that
right they freely determine their political status and freely pursue their
economic, social and cultural development.

Art. 1.2. All peoples may, for their own ends, freely dispose of their natural
wealth and resources without prejudice to any obligations arising out of
international economic co-operation, based upon the principle of mutual
benefit, and international law. In no case may a people be deprived of its
own means of subsistence.

ERERAE > MAKITHIESS 47 fif - K565 25 (A NYIRIRESL - BISCA AlHE
JET T H AR AR IR E R E -

Nothing in the present Covenant shall be interpreted as impairing the
inherent right of all peoples to enjoy and utilize fully and freely their natural
wealth and resources.

P2 AMEA%Y s (American Convention on Human Rights, 1969 ) &4
AR E O ENRER] ;s B8 BT AN - SR & A » BRI LIOLE
MILARRGIE R » B - BURVEE A TERIRHEE

Art. 21.1. Everyone has the right to the use and enjoyment of his property.
The law may subordinate such use and enjoyment to the interest of society.

Art. 21.2. No one shall be deprived of his property except upon payment of
just compensation, for reasons of public utility or social interest, and in the
cases and according to the forms established by law.

12



FIEM AMEEZ ; (African Charter on Human and Peoples’ Rights, 1981 ) [
TORIEM ERE > BRETAE AT LI HEE E O RAE R > BIZR AN SILAH]
B B RAERIIE » BIREZINLAKE ~ W H 7 LAEsrHIfiE -

Art. 14. The right to property shall be guaranteed. It may only be
encroached upon in the interest of public need or in the general interest of
the community and in accordance with the provisions of appropriate laws.

Art. 21.1. All peoples shall freely dispose of their wealth and natural
resources. This right shall be exercised in the exclusive interest of the
people. Inno case shall a people be deprived of it

Art. 21.2. In case of spoilation, the dispossessed people shall have the right
to the lawful recovery of its property as well as to an adequate
compensation.

Art. 21.3. The free disposal of wealth and natural resources shall be
exercised without prejudice to the obligation of promoting international
economic cooperation based on mutual respect, equitable exchange and the
principles of international law.

Art. 21.4. State Parties to the present Charter shall individually and
collectively exercise the right to free disposal of their wealth and natural
resources with a view to strengthening African Unity and solidarity.

Art. 21.5. State Parties to the present Charter shall undertake to eliminate all
forms of foreign exploitation particularly that practised by international
monopolies so as to enable their peoples to fully benefit from the
advantages derived from their national resources.

BRI FEs 5% T 4R AT 5 Y4 I A 49™ 5( Convention Concerning Indigenous
and Tribal Peoples in Independent Countries, 1989 ) (191 i& JE R EAH & 2E4l (2
FIEE 1) o Rl RERESERA - B8 - DURIRERIRER] » 2 H i —#R
iR (E EIERERIVEIR ALY  ZAKIRUE - MR A LEIRA I N EE - 202

N T ERRE S TAHARES 169 554349, (1LO Convention No. 169) - 5341 - BURESs T 414k S
WAy TR EE A I /A4Y 5 (Convention Concerning the Protection and Integration of
Indigenous and Other Tribal and Semi-Tribal Peoples in Independent Countries, 1959 » S f# I &
25 T #H&REE 107 5%/2%7 5 1LO Convention No. 107) » SEZAE AL RIGEAY R (55 11-14
B8 ) > WK R SCETRME -
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HoM -1 ERAIRTARE - DRI ARG TR > A R DAE SRR ~ BORAZ SR (E
ETEAYET AT S [ENE - JRERPOARE AT Re 2 BliE LR E) - i1 HIEEA FRIRHE

Art. 15.1. The rights of the peoples concerned to the natural resources
pertaining to their lands shall be specially safeguarded. These rights
include the right of these peoples to participate in the use, management and
conservation of these resources.

Art. 15.2. In cases in which the State retains the ownership of mineral or
sub-surface resources or rights to other resources pertaining to lands,
governments shall establish or maintain procedures through which they
shall consult these peoples, with a view to ascertaining whether and to what
degree their interests would be prejudiced, before undertaking or permitting
any programmes for the exploration or exploitation of such resources
pertaining to their lands. The peoples concerned shall wherever possible
participate in the benefits of such activities, and shall receive fair
compensation for any damages which they may sustain as a result of such
activities.

A ToMie RS RS GREIFE /A4 5 (International Convention on the

Elimination of All Forms of Racial Discrimination, 1965 ) ( Art. 5.v) Ed T {55 A f#

HE g WWERSCF 2 FER - WARRMFERE > A B a B RERE A

F &% (Committee on the Elimination of Racial Discrimination ) 1F 25 23 55—f%
MR AL s (General Recommendation 23, 1997 ) 5|22 5K & BRI frbE (T R
WA ~ B - B4 REAEAM - SHA - BCETRIVRER] -

The Committee especially calls upon States parties to recognize and protect
the rights of indigenous peoples to own, develop, control and use their
communal lands, territories and resources and, where they have been
deprived of their lands and territories traditionally owned or otherwise
inhabited or used without their free and informed consent, to take steps to
return those lands and territories. Only when this is for factual reasons not
possible, the right to restitution should be substituted by the right to just,
fair and prompt compensation. Such compensation should as far as
possible take the form of lands and territories.

g aEE A REEFEFE =, (United Nations Declaration on the Rights of
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Indigenous Peoples, 2007 ) HYEIFAHRBHRAGESTIBEE (2RK8%2) - FralER
(ERBGAY Lt - (AR ~ R ERNE - AHEREA ~ B ~ 3R - DUREE > BIx
WALGEBINPORRE ~ T H 3 AR - R ple B E R (ERFAVER - 202 Est
HhFr A RERIE -

Art. 26.1. Indigenous peoples have the right to the lands, territories and
resources which they have traditionally owned, occupied or otherwise used
or acquired.

Art. 26.2. Indigenous peoples have the right to own, use, develop and
control the lands, territories and resources that they possess by reason of
traditional ownership or other traditional occupation or use, as well as those
which they have otherwise acquired.

Art. 26.3. States shall give legal recognition and protection to these lands,
territories and resources. Such recognition shall be conducted with due
respect to the customs, traditions and land tenure systems of the indigenous
peoples concerned.

BRIy TENEFREEREFME S, (American Declaration on the Rights of
Indigenous Peoples, 2007 ) thARALIAIFRER (g 3) -

e EpdsgstEE (UNDP) ~ 5 SRE{T (World Bank) ~ DL ool 2EsR
{7 (Asian Development Bank ) ¥ [i7 {3 IR IRV &R AE A 48 & 6V EH)E ( Daes, 2004b:
15; Griffiths & Colchester, 2000; Griffiths, 2001) 2o - §:1% » 5B 5 4H 4%
( Organization of American States) HYSEIN AMEEZE (Inter-American Court of
Human Rights) ~ DL EMNAMEZES (Inter-American Commission of Human
Rights) 1R ATEFE 1% » tHENF 7 HREREEREMEERHEVEE © 5

7 Mayagna (Sumo) Community of Awas Tingni v. Nicaragua (2001 ) - {&&#A Mary

B 0 S EIE 1992 A BB E ST T EEEEEs @ (United Nations Conference on
Environment and Development) FfgAy T BN EIREE SR 5= 4 (Rio Declaration on
Environment and Development ) » F S/ (ERRAL T (T B ¥ BRI B TH Bl S Y B S A (2 - 1F
[EIHF AN TENASH T 4012 5 (Agenda 21) - fE 7858 38 i (3 BRREE £ by R 5 B
& il > TEVE R IARE RIEAr 28 B AR Bk 58 2 RIRVRA (% -
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and Carrie Dann v. United States (2002) -~ [l sz Mayan Indigenous Communities of
the Toledo District v. Belize (2004 ) ( Anaya & Crossman, 1996; Anaya, 1998; Schaaf

& Fishel, 2002) -

BEHER

1F 2002 4F - 5 ERY T7%MM EHBUEER » 3.529% it R (3 RIECR R -
6.79% 2[5 (L RIEHIRLAHY » 5540 12 22% @I RN AFERMBA (1) &3
AEREERRE DR RAIRLAM R R 10%/c ARt Fbkit,

(White & Martin, 2002: Table 1) - F[ 7 2008 4 » [ {¥: RIEFTHE AR HIE A

BN AR - B - BRI - BRE BN - RER - RATERE DU
BN > BURFRFA DR B O B By AR 5 [ (£ RAYALE#K (Sunderlin, et al.,
2008: Table 1) - 415 HEHZLFR%E T EIZ - i 2002 -5 2012 5 - A MM 72%
[ % 60% - [RAERIRET D 3%f5HY Fs 6% - [RAERFAAME 18%p & 5 25% -
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Art. 2.1. Governments shall have the responsibility for developing, with the participation
of the peoples concerned, co-ordinated and systematic action to protect the rights of these

peoples and to guarantee respect for their integrity.

Art. 4.1. Special measures shall be adopted as appropriate for safeguarding the persons,

institutions, property, labour, cultures and environment of the peoples concerned.
Art. 5. In applying the provisions of this Convention:

(a) the social, cultural, religious and spiritual values and practices of these peoples
shall be recognised and protected, and due account shall be taken of the nature of the

problems which face them both as groups and as individuals;

(b) the integrity of the values, practices and institutions of these peoples shall be

respected,

(c) policies aimed at mitigating the difficulties experienced by these peoples in
facing new conditions of life and work shall be adopted, with the participation and

co-operation of the peoples affected.
Art. 6.1. In applying the provisions of this Convention, governments shall:

(a) consult the peoples concerned, through appropriate procedures and in particular
through their representative institutions, whenever consideration is being given to

legislative or administrative measures which may affect them directly;

(b) establish means by which these peoples can freely participate, to at least the same
extent as other sectors of the population, at all levels of decision-making in elective
institutions and administrative and other bodies responsible for policies and

programmes which concern them;

(c) establish means for the full development of these peoples' own institutions and

initiatives, and in appropriate cases provide the resources necessary for this purpose.

Art. 6.2. The consultations carried out in application of this Convention shall be
undertaken, in good faith and in a form appropriate to the circumstances, with the

objective of achieving agreement or consent to the proposed measures.
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Art. 7.1. The peoples concerned shall have the right to decide their own priorities for the
process of development as it affects their lives, beliefs, institutions and spiritual
well-being and the lands they occupy or otherwise use, and to exercise control, to the
extent possible, over their own economic, social and cultural development. In addition,
they shall participate in the formulation, implementation and evaluation of plans and

programmes for national and regional development which may affect them directly.

Art. 13.1. In applying the provisions of this Part of the Convention governments shall
respect the special importance for the cultures and spiritual values of the peoples
concerned of their relationship with the lands or territories, or both as applicable, which

they occupy or otherwise use, and in particular the collective aspects of this relationship.

Art. 26.2. The use of the term lands in Articles 15 and 16 shall include the concept of
territories, which covers the total environment of the areas which the peoples concerned

occupy or otherwise use.

Art. 14.1. The rights of ownership and possession of the peoples concerned over the lands
which they traditionally occupy shall be recognised. In addition, measures shall be
taken in appropriate cases to safeguard the right of the peoples concerned to use lands not
exclusively occupied by them, but to which they have traditionally had access for their
subsistence and traditional activities. Particular attention shall be paid to the situation of

nomadic peoples and shifting cultivators in this respect.

Art. 14.2. Governments shall take steps as necessary to identify the lands which the
peoples concerned traditionally occupy, and to guarantee effective protection of their

rights of ownership and possession.

Art. 14.3. Adequate procedures shall be established within the national legal system to

resolve land claims by the peoples concerned.

Art. 16.1. Subject to the following paragraphs of this Article, the peoples concerned shall

not be removed from the lands which they occupy.

Art. 16.2. Where the relocation of these peoples is considered necessary as an exceptional
measure, such relocation shall take place only with their free and informed consent.
Where their consent cannot be obtained, such relocation shall take place only following

appropriate procedures established by national laws and regulations, including public
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inquiries where appropriate, which provide the opportunity for effective representation of

the peoples concerned.

Art. 16.3. Whenever possible, these peoples shall have the right to return to their

traditional lands, as soon as the grounds for relocation cease to exist.

Art. 16.4. When such return is not possible, as determined by agreement or, in the
absence of such agreement, through appropriate procedures, these peoples shall be
provided in all possible cases with lands of quality and legal status at least equal to that of
the lands previously occupied by them, suitable to provide for their present needs and
future development.  Where the peoples concerned express a preference for
compensation in money or in kind, they shall be so compensated under appropriate

guarantees.

Art. 16.5. Persons thus relocated shall be fully compensated for any resulting loss or

injury.

Art. 17.1. Procedures established by the peoples concerned for the transmission of land

rights among members of these peoples shall be respected.

Art. 16.2. The peoples concerned shall be consulted whenever consideration is being
given to their capacity to alienate their lands or otherwise transmit their rights outside

their own community.

Art. 16.3. Persons not belonging to these peoples shall be prevented from taking
advantage of their customs or of lack of understanding of the laws on the part of their

members to secure the ownership, possession or use of land belonging to them.

Art. 18. Adequate penalties shall be established by law for unauthorised intrusion upon,
or use of, the lands of the peoples concerned, and governments shall take measures to

prevent such offences.

Art. 19. National agrarian programmes shall secure to the peoples concerned treatment

equivalent to that accorded to other sectors of the population with regard to:

(a) the provision of more land for these peoples when they have not the area
necessary for providing the essentials of a normal existence, or for any possible

increase in their numbers;
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(b) the provision of the means required to promote the development of the lands

which these peoples already possess.
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Art. 8.2. States shall provide effective mechanisms for prevention of, and redress for:
(b) Any action which has the aim or effect of dispossessing them of their lands,
territories or resources;

Art. 10. Indigenous peoples shall not be forcibly removed from their lands or
territories. No relocation shall take place without the free, prior and informed
consent of the indigenous peoples concerned and after agreement on just and fair
compensation and, where possible, with the option of return.

Art. 25. Indigenous peoples have the right to maintain and strengthen their distinctive
spiritual relationship with their traditionally owned or otherwise occupied and used
lands, territories, waters and coastal seas and other resources and to uphold their
responsibilities to future generations in this regard.

Art. 27. States shall establish and implement, in conjunction with indigenous peoples
concerned, a fair, independent, impartial, open and transparent process, giving due
recognition to indigenous peoples’ laws, traditions, customs and land tenure systems,
to recognize and adjudicate the rights of indigenous peoples pertaining to their lands,
territories and resources, including those which were traditionally owned or otherwise
occupied or used. Indigenous peoples shall have the right to participate in this
process.

Art. 28.1. Indigenous peoples have the right to redress, by means that can include
restitution or, when this is not possible, just, fair and equitable compensation, for the
lands, territories and resources which they have traditionally owned or otherwise
occupied or used, and which have been confiscated, taken, occupied, used or damaged
without their free, prior and informed consent

Art. 28.2. Unless otherwise freely agreed upon by the peoples concerned,
compensation shall take the form of lands, territories and resources equal in quality,
size and legal status or of monetary compensation or other appropriate redress.

Art. 29.1. Indigenous peoples have the right to the conservation and protection of the
environment and the productive capacity of their lands or territories and resources.
States shall establish and implement assistance programmes for indigenous peoples
for such conservation and protection, without discrimination.

Art. 32.1. Indigenous peoples have the right to determine and develop priorities and
strategies for the development or use of their lands or territories and other resources.
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Art. 32.2. States shall consult and cooperate in good faith with the indigenous peoples
concerned through their own representative institutions in order to obtain their free
and informed consent prior to the approval of any project affecting their lands or
territories and other resources, particularly in connection with the development,
utilization or exploitation of mineral, water or other resources.

Art. 32.3. States shall provide effective mechanisms for just and fair redress for any
such activities, and appropriate measures shall be taken to mitigate adverse
environmental, economic, social, cultural or spiritual impact.
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Art. 13.3. Indigenous peoples shall have the right to conserve restore and protect their
environment and the productive capacity of their lands, territories and resources.

Art. 13.4. Indigenous peoples shall participate fully in formulating and applying
government programmes of conservation of their lands and resources.

Art. 18.

Art. 18.1. Indigenous peoples have the right to the legal recognition of the various and
specific forms of control, ownership and enjoyment of territories and property by
indigenous peoples.

Art. 18.2. Indigenous peoples have the right to the recognition of their property and
ownership rights with respect t to lands and territories they have historically occupied,
as well as to the use of those to which they have historically had access for their
traditional activities and livelihood.

Art. 18.3. Where property and user rights of indigenous peoples arise e from rights
existing prior to the creation of those States the States shall recognize the titles of
indigenous peoples relative thereto as permanent exclusive inalienable imprescriptible
and indefeasible. This shall not limit the right of indigenous peoples to attribute
ownership within the community in accordance with their customs traditions uses and
traditional practices nor shall affect any collective community rights over them. Such
titles may only be changed by mutual consent between the States and respective
indigenous people when they have full knowledge and appreciation of the nature or
attributes of such property.

Art. 18.4. The rights of indigenous peoples to existing natural resources on their lands
must be especially protected. These rights include the right to the use management
and conservation of such resources.

Art. 18.5. In the event that ownership of the minerals or resources of the subsoil
pertains to the State so that the State has rights over other resources on the lands the
governments must establish or maintain procedures for the participation of the
peoples concerned in determining whether the interests of these people would be
adversely affected and to what extent before undertaking or authorizing any program
for tapping of exploiting existing resources on their lands. The peoples concerned
shall participate in the benefits of such activities, and shall receive compensation in
accordance with international law, for any damages which they may sustain as a result
of such activities.
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Art. 18.6. The States shall not transfer or relocate indigenous peoples except in
exceptional cases, and in those cases with the free, genuine and informed consent of
those populations, with full and prior indemnity and prompt replacement of lands
taken, which must be of similar or better quality and which must have the same legal
status; and with guarantee of the right to return if the causes that gave rise to the
displacement cease to exist.

Art. 18.7. Indigenous peoples have the right to the restitution of the lands, territories
and resources which they have traditionally owned or otherwise occupied or used, and
which have been confiscated occupied, used or damaged, or the right to compensation
in accordance with international law when restitution is not possible.

Art. 18.8. The Stales shall take all measures, including the use of law enforcement
personnel to avert prevent and punish if applicable any intrusion or use of those lands
by unauthorized persons or by persons who take advantage of indigenous peoples or
their lack of understanding of the laws, to take possession or make use of them. The
States shall give maximum priority to the demarcation of properties and areas of
indigenous use.
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