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Ask no one for your sovereignty.
John Trudell (Moore: 2012 )

Eligibility [for sovereignty] is not based on any substantive political, social or economic
merit or qualification. It is based on history and — one is tempted to say — the accidents
of history; many if not most non-Western states have a sovereign existence largely owing

to the particular course taken by Western colonial history.
Our current theory of sovereignty is a mental prison.
Robert Jackson (1999a: 3, 5)

On the surface it seemed reasonable: let the people decide. It was in practice ridiculous

because the people cannot decide until somebody decides who are the people.

W. 1. Jennings (Mayall, 1999: 55)
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(Indigenous peoples Fiv kL aboriginal peoples ) I~ fj= 2= ! IFAH o Tk 1970 = [ s

) é@%ﬁ?f}?ﬁ“ij%%W TR NS Nl SRR [ fi
E’*Eﬁﬂﬂ?ﬁ[ﬁﬁ? P/ 2012/11/17 -

fij T e J(derlved) A (AT RCRY (original )= A#( Slattery, 1991: 685, 688: Reynolds,
1996 86) » Wallace (2005:3) #il}5] £ derivative = inherent {7 » o3 > DIJF oI A Bopy =
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(sovereign state ) [IV7 1 » #7172 MEEEUBSIASTE 7~ T = Aapfio= Al - RLFat e
T ALY P~ PR 2 e ORI RR? (Lenzerin, 2006:
157-58) = pIgh » = Mkl T HR 0 o Rk B (I B & T
Hit ~ EORLBLEE CHOAE (Philpott, 1997: 18-19) « [ 74 (Y BT » Het
~ A T R I F O SR 2 R (e A T
BT FYRLAH 8 -
Krasner (1999 9-25) @ Hh= e PR - SagIl] ~ 2~ IS A
(Westphalian ) I') 7~ ~ B 5 25 [MHUSTEN L Je > SR ERLD iR B i e 35
T IR ROHE  RUAVHT 12 TSI RS P - Biersteker
%% Weber (1996:2) I') % Philpott (1997: 20 ) JFf = 453 3 - T [* = A | Cinternal
sovereignty ) ~ I') > T 912 A, (external sovereignty ) © 5 5 [ I DR = !
EO[* = Al i M ER IR Al pISE > - SRR RL R S ) R T
# y (defacto) ~ I'J# TRl (dejure) = A7 FiHELE P>~ 9 B2
= P RPSE P R R R AL o S PR E
78 BT UFTJ o R IRLIES! ~ 1) E R kL e #e  ECpsi
= BRI R 2 M [y EL = P AL 2 A

,i political entity F&i polity » [= 7 TR eI >~ KR 'F‘* fﬁiﬂ SlilED [‘\Lsrjf[f}ﬂffu ) &y
:{rx ]é& YR ﬁf B~ A BEEIEIE S HEER - TR ERE B (Holsti, 2004: 28)

J7L [t 'iﬂ . 54 i~ IR e Ford (2010 1) R = At~ ek~ 1) o i 7 s

Fp Tk éﬁ b — ?“—‘J (legal trlmty)

Hlnsley (1986: 1) fusEdl kL 1 Ma final and absolute authority in the political community | ©

5 ng‘ﬁi@%“;‘;; @%” :[Jj—‘];[ﬁg[4 ﬁk%a}gl JE@‘T\‘[@J’” JJ’? X ﬁla{ﬁ‘ﬂj ’ 5\:5,‘?7] E[J [T ﬁj‘_ﬁjj
B[ 1> (Seresen, 1999: 178 ) »
% Fowler = Bunck (1995:5) 73 [J|/#% . £} internal supremacy ¥ external independence -
7 Hashmi( 1997: 2) 55 {5 1/ 3,7 €/ #7 f# ( substantive sovereignty )~ I'| & T # -~ f |( procedural
sovereignty ) » Inayatullah (1996: 61) <75t} [ 1= i ; (positive sovereignty ) ~ I'J % T £1i=
f# | (negative sovereignty ) e



1S AR PR BT PIE s B AR D Ol - R
6757~ FUEAUESIT A (Holsti, 2004: 31) ¢ ZJ 57 16 il 50~ 55 » PV ipl ]
Sl F LR - ﬁa{lﬁ'@;‘?ﬁ’gﬁ@ﬁﬁ%ﬁ’rﬂ] i (universitas) ® iFJ@’E = fl
= 1@[&9@’%&5’5‘}&!?@%@%@ (societas ) (Jackson, 1999b: 14-19) - = @g]’[ﬁ'ﬁ?ﬁ\
TAiiF;[.[,[E{E\HTP%HEH 2Rl - I'E'FHJ%E : Fﬂﬁfiﬁﬁé/ﬁﬁfﬁiﬁ/Fﬁfﬁ”%ﬁ&/ﬂrﬁ
ORI « AL - BN R G S RIS S (Murphy,
1996: 85) -

TV B S D0 Vi P PR S s [NBs= pof JJ/iH
S JIBESRIET Y » Y BILRLIF-E2F V52 » ABELSIEBpms  [ = R
o R EAgH E';J?firﬁirl [l A £ RPN B (territorial state ) » [ )
=) _‘—Elfiﬁ“%if}@’f?& >ty ﬁﬁﬂﬁﬁjfm MR = M4 | (absolute state ) ( Hinsley, 1986:
25-26: Jackson, 1999b: 15) = % = f WUk i > @RIy P T

FlIEn# 154 5 (Peace of Westphalia, 1648 ) & FE§J9 E 1T R o WYV
HIFV S A8 F[[a&'puﬁlié BN f AlfiEs (Murphy, 1996: 84-86;
Holsti, 2004: 32-33 ) -

(RIS 50 g (1688 ) ~ SR (1776) ~ Z[IE I gy (1789) - #r
AN SRS a1 SN Seay TN ST ﬁgﬁ:ﬁ? E‘ﬁf"j [y & 5 (people) 5 [X
P i Al T = AR (dynastic sovereignty ) VAL T S A (popular
sovereignty ) > “IHERLEL o BIFRLEN Y NATRY AU [F J?E} ( community of citizens ) >
ﬁljﬁ‘&fﬁif‘[?{EM@‘JJAU\EFJJ%@H&“\&WF'}E@F?J[ﬁj%ﬁl o Z57 19 Al > AR RS fY

M AT RS AY SR (nation ) F‘/f\_r*ﬁf [ ?E' (national community ) » [R[*=>
BT E LRI T IpRLA R g T D o skl A
Rk Y " AR (nation-state ) o Y ifl S RS BRI Y P AL Evl ;%%*Ef
lﬁ A WAL T SFES 3 (nationalism ) (Holsti, 2004: 44, 52; Murphy, 1996: 95;
8 rﬁlf’,‘f B, (Respublica Christiana) (Jackson, 1999a: 14 ) »

SR > BIFCAEEL T Y | (modern state ) - ﬁ‘}fgL_ FFTI SRRz B | (Westphalian state )
(Seresen, 1999: 178) »




James, 1999: 50) « [ P5¢ S B Y L= AARE | > SBRE RFHCREF e 1o~ 2

AU\ZF]E[[]’J‘B[’FI?E[E lﬁ{?&ﬂg\[{%rﬁj Fle IAVpig > = lﬁﬂ r;lﬁipfjj; ## | (national
sovereignty ) °

T VAR R S BRS %R (Woodrow Wilson ) EEH T [J“Igﬁﬁg'[ ]

( Fourteen Points, 1918 ) » £ S ¥ 134 | (national self-determination ) 'R >

WSRO o Th s~ 0 A I R g -

V. A free, open-minded, and absolutely impartial adjustment of all colonial
claims, based upon a strict observance of the principle that in determining
all such questions of sovereignty the interests of the populations concerned
must have equal weight with the equitable claims of the government whose

title is to be determined.

TN o T PP %ﬁfﬁ’[ s (Atlantic Charter, 1941) pUfgH ™ » i BI% Y
FHANPIAREI G = A
..., they respect the right of all peoples to choose the form of government

under which they will live; and they wish to see sovereign rights and self

government restored to those who have been forcibly deprived of them.
FIEFED B 1974 F Jigi @ s o B S BRI EEERT f
?ﬁ%fi |&(ﬁ%ﬁ (Uit > GEF i WPy T A5EA ) (decolonization ) » [l R - =
e SRl 3 Y = AR [T R L PR B LR

SR E - TRkl " EFES B (post-colonial state ) » I HERLF T
POy £ 0 P (EERBIRTORLE TEF AT~ Rl R IR
S R R o ag eI ST ] Y B BESNR I TSR B g T
T P S N R BRG] T L B -

FLPLA AR (5 3BT D ] (delivered ) [B15 = M ( Seresen, 1999: 178-79;

10 &E}?‘rfﬁff%@ BN e s R RAF S FTE J‘JB,P“?]JE\H]* IO BRI TR N Y
Y 0 pISE o P PR AT R S H A O (Holst, 2004: 268 ) -

gy TS A3 (Guinea-Bissau ) ~ A4 | (Cape Verde ) ~ 1= I (Mozambique ) ~ 2 %3
T'F"} FRP 1= (Sdo Tomé and Principe ) ~ I') < E 4% (Angola)
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Holsti, 2004: 55) - [HIREIRL » 1 el (B0t 2 G2 o (i R 2 e e 2 4
PRL Tl Jﬁﬁ[ﬁ VA% (nations within) ~J[Iff ?

F‘ VR ’F@ﬁi’ﬁﬁfﬁﬁ%

Jackson (1999b: 24-26) #t1! » IFIEIH AL 1S B AR 4 o= Al - 1
U AITRLFNAE -+ ey N R > < iERL TAER LR R (uti
possidetis juris ) fRURLES Y SN BRE HRAVR [N [Esi‘ﬁ%ﬁiﬁ?ﬂ'?ﬁ VIR
AR kLT A FAG5 07 ~ e P S BRI PV ROE T - YA T BB (S S Y A
T » SO O SR OISO RIS SR S PRI TS
FLHENS TS AR o~ EREVR il R F Y2 12 (Holsti, 2004: 28, 51, 115) ©
PRIF= > 5 2 RIS B B ORL PR BRI T PEIfel - p Lol AT
b2 iRl (Seresen, 1999: 178-79) -

TEFRIOHE N s Eﬁ%r'i@ ks 'F}H[”’J?‘JT%”E | T DA SR
BTV e IR SRR S SR S R S S PR R
B < YR ORI IR I LA TR R S
(1905 )~ FRLFEF IS (S o (1993) 053 o BULILE O B T it = »
U S Z GBS L RS TPV E SR s gk (1971) ~ T8
C1991) ~ P w gl (2002) 5 b= 55 e Pkt (Biafra ) ~ A4
(Katanga ) ~ I'/ ¥ HiF1 (Chechnya) «

ST A RTROTSE R SRS R B TR -
R B P A G A EREITRRS - SRR PRI E V€ FIRL
PR S EERLTY IOV BRI A LT VR T R AR R
PG LR > P BRI 5 (state creation)ElfJEf%%B( James, 1999:

12 d E% " SREAVRY £ %aﬂl UNPO (2011) -
B - g Jpﬁ{lﬁ_u;fe Bzﬁ > W ERBIR TR Al g (Holsti, 2004: 114, 140) »

BEREE TR (declaratory theory ) » ’Téinfu'i_?v'u B E T IS S R bl VEED rﬁ‘
I}%?ﬁ J(constitutive theory )» J[H 12| |*’1[§5«'7§F§” B IR 2 E (Crawtford 2006: 10-28 ) -
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44; Holsti, 2004: 115, 129« it » F I IRRTE f 5P s ol » B
Fl= B BRI E - PO o F R P E TR ’ﬁ RO
AT - B F I AN A R S K POIRE) ~ PR A fLERLE T
Bl ‘?f”ﬁ[aw > Y HSE I B~ {9 RLE#E % Jackson (1987) El’?FéFJEJ =
1% ) (quasi-state) ' « #4¥ Krasner (1999) GFDE 1o Mifil% 15 © ¢ 5o
F%1+" 1 Corganized hypocrisy )« X BSIiAGA /| 1] 7] IS5 PR Fl 81 256 7 B8
HFORTRY o R R R~ R o B o T T 285
Frl AT 1= (Kosovo) «
3RO B S B 4 ) I CRL S R A
%[ﬂ* CEITTIRIR SR o (BB (LR 1 AT P - R
B PRZRSAE I (T e BRI S TR (supernational) '
Elﬁ&%%fﬁ79’§|r%16’ DO AEE  FRLIT S IRAL T SO (Wallace,
1999) 5 fHAFTYPI= B RFOAY FYBLRLY) = AR R o plbe 2Tt T AR (B
B B WIS~ TR SRR CRENB 3 e ROVRRT - B
- ﬂf‘j@ﬁﬁ%ﬁ[ﬁj) » Seresen (1999: 180) #1/ T iHlfU 5 | (postmodern state ) ©
EVRBIH U (P LR D7 Uit R prRdgys » i 2R
— By AR o BEIRTE T T, (Dayton Accords, 1995) Fr st ol ETd

Fl

H » Federation of Bosnia and Herzegovina flf W= d gl ~ bl fglse b * F APy

7a;tﬂ » [1] Republika Srpska FoLf! lﬁiﬁ‘f“'ﬁﬂrl A Y JEF'L ?ﬂﬁkuﬂ al|E [n%;{ N

AEUE Strang (1996 ) > = ARSIV W GEEE  RyFEA (2 1 K Y BiEE D AUTS BT 0V 2 A
FW@?WWW\j?ﬂ Wﬁi~??‘~5ﬁ@ﬁﬁWJ¢ﬁ§ AT 1 10 0 )
'ﬁéig?ﬁﬂj‘y FUF14 - Krasner (1999:70) I?it@ » SR Hc]ii? 1= T 1 PR IFZ A iR gi]ﬂ,ﬁ
jap g ?ﬁbﬁl[@«l BRI H IR o 19
K] IJF' J5E | weak ~ failed coflapsed state » Fl ZH LA B”}*—;E_ﬁ g" ﬁ J?E‘ﬁfﬂ (kleptocracy )
(Holst1 2004: 56-57 ) = San Marino [=Afi 61.2 2 7 2T El~ 2132, 193 (Wlklpedla 2012a) » Andora
pﬁ? 31,61 7 4 Bl s ~[17,657 (Wikipedia, 2012b) 5 [ {15 53 B[ 1992 % » 1993 & 17 i
£t (Wikipedia, 2012¢) » Hygf &> 202 S F RS U ZPRANEA PRV & > Mayall #5155 MRk
f= f# , (virtual sovereignty ) (1999:79) »
15 J il r“%ﬂ PEIRULAR » AR F<=18 ) (enough is enough, Kosovo is independent ) » “JfiffL
» e T H& =" (YouTube, 2007 ) o
16 TE;[F Bl S5 [J@FFJ £ j { IEREZ] pi] {o [l @lﬁf: [[ﬂgffg [ > 3o s I AR e £ 2 ‘izf/a ﬁ'\
B U B s R A



Hio T 1992 S EIER G- F o R bR S RS G ST S H R -
feo BT APIHERE S PRIFYF DR W 2 R R
FH PSR P PR SR MO 1 S T A -

SGEBIHFYS DT
12 HR ORI R S
BSOS AL A
= IR BEIEE IR W AEE T 16 HIT 3N B B -
T BV 0 AR £ o (IR S IR STl
_F[J ( East Indian Company ) ~ | Jb]JH X% > 1i] (Hudson’s Bay Company ) 373
= R P oA o *m'@w S IHEYY 2L
FH LTS 0 T P o e SRR R 2 A
> AT ST A B f&" (imperial sovereignty ) (Jackson, 1999b: 20-21)
FRESA = MRS T 89T (1775-83) » w53 AR 5B (5B 5 =
A I T SOVEYREATRL SR B - s 19 A
Fl 5872 0 L4r A~ SR ;:}E“[E;%J s I R sy EIjFIT]F[ (dominion ) = T Fh
RLFE ] BRLAIT = B g R g Lk PR 4 & 5 (Creole)
RO B S N

7 Strang (1996: 24) F'E’F‘JEILJ#E%%ﬁ %;5 EL3f N (colonial ) ~ }bm B> & (imperial ) 7€
rﬁiﬁf\_}" = |ii‘? FIgt o BRE SRS ”Jiﬁﬁ_l%ﬂ r%ekygf“rg«“‘ﬂ . (settler colony) @Ei}[l
%[Et&['r‘;h R 2RIV r’fg*J kjj [ES«'A # | (colonial imperialism ) ; % [[[RLHTAT Y B
G2 1 £ WA PSRRI -
18 1 40y T IR [ SHE TR R A e e
EI [J19 ﬂ;[ﬂf'f[’ﬂt/][—f == (Holsti, 2004: 129)
R [P TR Y D (1 RS

Eﬂjl EU@‘*%L# AT 5 LIS O L 05 R8T AT EBBER £ mf[
_' ﬂ [ES«[ /ltH‘FEI -ﬁf’ (HOlStl 2004: 245-46 ) °
20 t rﬁig = ﬂzﬁ » 5L Miller (1959)~ I'J % Countryman (1985) 5 E|REHHP PRI
f‘?fg‘ FLFL Rodriguez (1998 ) ~ Krasner (1999 176-80) ~ I'| ¥ Archer (2000) -
iy 4 fkuf\_%;k’y‘ggumﬁ‘ FUAT4% (1998 : 251) ggﬁgfiiiamaf AR © 5L

BH AR BEIRTE Jig?*ffjﬂ’*g" T o NGRS SRR T NP PR 1
5.*7§[ES«% o BT (Rhodesia) 7t 1965 ﬁ:?‘] gt T ?&@«'B}?@F‘%’“& ) ASHA BE P
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5 PRI A Rl (W42 » 1998 :219) » 4R~ it T % Y%7 ) (settler
state ) ISR (IR 3 ) PR oA 325 8 ZRUE 2RRpyBE &0 [ %
RS s ﬁ&f@_j BERGER PP B e TV Ejﬂ@ﬁjﬂ@ﬁ%@ i

FANR o 2 DR PFLE - AL S E A RRERL & R e S B

_Euﬁ

FECHR R © — PR S B IR R bl
P RIRL RN BGP RS N BRI S PRGRSE Y

FIRB A AF S = SRy B ERR (state-making ) ~ BT 5

- D

(state-building ) ~ I') ¥ S BR35; (nation-building ) (F5T5% - 2001) + #f15f# -
U ST LY e B I RLI T IS T 2 B o - o
SGHHT 8+ U SBRGRTTIERLE ] » R SRR R A
PR * R TS B BLASR I TR
“ f (Ford, 2010; McHugh, 2004 ) » * ik Robertson (2007) Fraep T il [
fEAfy 3 o U SR EURED e N AL B 2 [ - RS E -
T T HIT R BEAT) o 2 AR 5L

B3 : SRS O

B > & s Pl b 1980 & g b [‘ ’7?& ( Zimbabwe ) ; E:JJ[EE[[JQIHWHIEE»’S%U FIhTe 1994 &
#'gfiﬂﬁﬁgﬁ&@ﬂ“ gﬁ%if[%[ koo

% ¥ Hartz (1964 )~ I'] % Hollingsworth (1971) »
B P(rasner (1999: 175) ]Elfl B 17 kL autochthonously generated ; [’*‘J}JF'IH‘; & IET’} 19 fH] el k=58 =4
e wa@?;’gﬁ"ﬁyh (FI176)-
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st o (IR » SUBIFRIVA iy 0 [l = B AR IO R IR
SR M e Ty TR IR (Treaty of Paris, 1783 ) iyl 15 fiv-
= (RS = ABFRIEAG B (Slattery, 1991: 687-88 ) « AHIEfEY » Sjiar =t~ 4
P~ PR PR RO - e R ORI ¢ T
i P b U PR o DNESIERT [ P SRR o R
[ ESp e e S WA g = B P2 (Zines, 1991: 2-5) <
FUE AR ISR W) SR P B Bk LE A -H IR SRRl g et A8
B L LRk Fr 2 (Oliver, 2005) Bt AT S POBIERE - RUE
SR e RIS -

" 1920-30 = [ e GRIFIFZER @) [ Bl rR 2pvpr= o
FEERES - PP PR L o T 1926 o JUEEFE N A H R

Balfour Declaration - %%Mﬁlfﬂ‘ SRl

They are autonomous Communities within the British Empire, equal in
status, in no way subordinate one to another in any aspect of their domestic
or external affairs, though united by a common allegiance to the Crown, and

freely associated as members of the British Commonwealth of Nations.

e ifE 7 Statute of Westminster (1931) FE;’J B pumsph o & H*'jp J@ﬁﬁwﬁ Bk
PR SE T PTRLGHF NSO BRI (Zines, 1991: 2-5; Natoli, 2011:
68-70 ) o G AU VA e (Privy Council ) {35kl = Bl i F%ﬁ’i&
PI9E > FApLe S RPNFRIR A > AR A R IF'\J%&'P“T}J i > FRAIEE
NI PR 2 H HIRLS AP O ERES -

FURFE e > Acadia fL7: T E# 45‘4 i34 5 (Treaty of Utrecht, 1713 ) %’[J

2 £l Lieberman (1987) * FT;JW[ESJ]EI IR kﬁfﬁ%iﬁ}%j@ pgr A bl Russell (1993) YL Galligan
(1995) > I'} %37 [k §L Brookfield (1989 ) ~ Joseph (1989) James (2000 )
B OFTpYfE pr&—} ol
No Act of Parliament of the United Kingdom passed after the commencement of this Act
shall extend, or be deemed to extend, to a Dominion as part of the law of that Dominion,
unless it is expressly declared in that Act that that Dominion has requested, and consented
to, the enactment thereof °

#ﬁ’”k"'”'T 2] 1942 % 1947 & j’[ H_ﬂIHFTﬂ %17 - 48 New World Encyclopedia (2008 ) » Ji
PR EFF [7E) 1942 % 1986 » 7 [aﬂ 1856 ~ 1947 » "i&rA 1931 ¥ 1982 -
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?%’ﬁﬁ'\[ D ERITE T F#54] | (Seven Years” War ) e s 7 T ‘ffj‘il 59 5 (Treaty
of Paris, 17(33)}1%"327*'?K iéﬁlfﬂﬁﬂ (7 (5% New France ) 411 » PR iRl [T
TPy IV = A# (Slattery, 1991: 687 ) o =Kk B[ 2V H par A AVEIFI = A
FYERUEIE BL Jacques Cartier Y3 ~ JI_F Champlain FYRf[5E ( Slattery, 1911:
688 ) T S [BVAT i BN ey = BuJ TS E N PS5 =S 0% 5 (British North
American Act, 1867 ) 5 F’]EZZ}LB«IEKJ E’[jF"[TJfJ s U[LEF A IS A TR &}‘Hiﬁ
{8 3 %ﬂit r *ﬂ‘ﬂﬁ%[“‘% | (Confederation ) ( Creighton, 1964 ) -

LT 1980 o s IS 00T B SR o Ve N PO TR
ek '—’%‘*f[ G :w%ﬁ” ARV T4 4 [ (repatriation ~ F5 patriation)
JU R R R AR o RS IRE IS0 TSSO giéji[gszl[g;[ﬁpgl*;ﬁ[
;@?}ﬁgfw 4 «Jﬁgm—z PSR 5T ARRRRZE S 2 Rk j i AT
RIS ﬁL IR R A qﬁ‘fxih*“r{]@% VETEPRT A PIE[TQ“'\[E&[[E&“FA (SR [ £
P SRR RS ¢ 10T R E R - g 1981 55058

=T

Kershaw Committee ELF" EE e A rﬁﬂpyl’gﬁﬁﬂ R BIPYEE A P
B O R T2 i OGBS B A s R -
F"fiEﬂfJIj@‘_'F‘I‘H ’ WL"%%@%H#*%[E&'T? (Zines, 1991: 12-15) » Y[ T iy
[ T R R B SRR LA L B VR R B
B S e Biﬁfu . (untrammelled ) » £ F’ﬂ  (omnipotent ) ( Patriation
Reference, 1981) « 75%¢ » B[l o er A9 - 33 Canada Act (1982) 27,
= BB T VRS R R

VRPNV A R ZEVRE PO > S TRV S IERLE AN R
R AR ANEREERR A E P AP E R JRPRLE 1901 2 5 G

20 ERLENP A A RS Jt””iE EE‘ IE EIJF” T3 ¥ (Newfoundland )~ ¥ flit = =" [, (Prince Edward

Island 'FUHi St. John’s Island) %94 EE’ (Nova Scotia * I_F;L:%{LE FrdRfs ) - | 73/‘4«[,] e

el e Al - »%W\#[ﬁi«'ﬁlil'?fﬁ DT RE FUERD o FFEpV IR PR = WF'

o Act of the Parliament of the United Klngdom passed after the Constitution Act, 1982 comes into

force shall extend to Canada as part of its law. | » Fifi= T3] *S ik 5 pof /’U[ﬂ ﬁt% 1H o l—ﬂ.‘ﬁj Wil
ﬁ?}igﬁ T [Sﬁé#b’réﬁpﬁi[aﬁiﬁ {r i1 50 AWHF' U i =1 Constitutional Act (1982) -
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[l IPLTE S B E’Iiﬁ?ﬁﬁ@f} [ JRPVAYHE (Commonwealth of Australian
Constitution Act, 1900 ) ﬂ;ﬁ;@?&[ﬁ&'[ﬁ&'ﬁj EYSRIE fﬁ“ EY o s [pE RPNV 3
il o JRPVTE 1942 5 [FFCRBIY Statute of Westminster (1931) * > g5 A
B (8RR AR o ol PR TE R TRV IR SR A e Ehag kLR Y
FAFH PR ’:EELf‘éz’ﬁi[ﬁﬁ%ﬂiﬁ”\'@'ﬁ[ﬁw&iﬁ Australian Act( 1986 ) Zines,
1991: 15-22; Natoli, 2011: 71-72) - ]?i/igkﬂjii/\'\”{’?29p Y= A RL T An Act to bring
constitutional arrangements affecting the Commonwealth and the States into
conformity with the status of the Commonwealth of Australia as a sovereign,
independent and federal nation; - ﬁ F,:\* FRPVS DRI o ?ﬁﬂ?’\’\'?ﬁﬁfﬂfﬁﬁgﬂﬂ%&
1999 = (1 Sue v. Hill 2{|fJp[1 > HEJR™ SHEHvF kP 77{5} » FHE lpe?“g‘\
= ERL T 9H, (foreign power )

PR 8 S T SRR ST » B T 1852 T R
(New Zealand Constitution Act ) » “¢F 1 * S5 | EI?F",@ DR 1947 T
ﬁﬁf’d“g“i[a&ziﬁb Statute of Westminster (1931) » 7ifi phy 4 [ = 3k Al > gt = Byt ARoyk 2RI RLRE
( Wikipedia, 2012d )« fl =50 @17 1973 & 0 [y 4 [ﬁjﬂ Ji% ( European Economic
Community » IO £ ) » /85 [k 195 4 4 (19388 8 (Joseph, 1989:
59) - ”'7 iiz57 1986 Elﬁ_@j Constitution Act > 5= s fpU#GE New Zealand
Constitution Act (1852) » 3 y“'\[as«l[aszlﬁiﬁ;[;ﬁ}g@igkTFJ&%E'JE?%E'I%J » FRIEEL

e ﬁ;@?%'ﬁ%w%’ SRS T (Zines, 1991: 22-25) - Bolger ( 2000:

52) BLEACREL A 1993 5 RE L (54% 1 46% ) - GBI
fi- 2 ?ﬁ‘fﬁ £ BB i F/_\' Eala il [J‘?“ﬁjﬂ ( mixed-member proportionality,

MMP) « 514 RO * e
AL B EE VTS PR S RPN S PR R TIE T 1982 ~ 1986

R 1985 g R VR Py Z'ﬁ?iiﬁﬂ_: BIFVIH (acquisition ) ~ ELRL S By

s “Zat Statute of Westminster Adoption Act (1942) -
» %E&U{ngjgﬁé lﬁﬁ - F‘gﬁ;ij%:;sl o,
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(abdication ) = f## - FRETT F; WP EIR o PR B FTJ PR
VO B OEIST R GBI [ O A R e
IV 5 BRSPS PO B SEERLF A~ 2 RO S B IR

o U AGE S NEGE PRV EGE (Zines, 1991:25-27)

TERL PRI R E NS
Paul Keal (2003: 86-107) 1:4#<M. E. Lindley 7 1926 & Hril 45y <<[as2'[fﬁﬁik%%
HoT% &4{!4 REEE F’?Qﬁiw ( The Acquisition and Government of Backward Territory
in International Law ) » }H B e ST R Y SRS RERTPRIVEVREA, o O3 B R
F“ LU R TR AR 17_5‘?55 (PR3 - Mg= (PR - =SV
S FRIRFEPAEAL > SRR AR R (16 ARt~ ™S (17-18 il 71 ~
PP SN R BN (18-19 {5l ) CE1 86 ) i # i I' A9 dai ES F 1 (natural

law ) FYEGR > [157= f[ﬁfﬁﬂjﬁEJJ\%@l@@(%Eﬁ (positive law ) FV{t o

BRI S PE SR SRR IR A IR (- ) KPP PTRL A
RRINTPZREYY S o 295 12 (2 PPTRL A AT RRaER ] = A RS RUEH RV
PSR O @ B ST R S B (humanistic ) ~ ') 2 SPBE VT
(scholastic ) PyFEITNE § STRHIVE - P W70 = 4 BP0 BRIV - [y
LR = A et B9ME (Keal, 2003: 93) o MR FH D IR EER T ERAT A [
PR Y RLEERH BIUACHE > Pﬂlﬁﬁ?ﬂhﬂ MPEPRETS i SRR EIE AT~ Ao RV
PP RSV 3 e T P B PURIRLET ¢ PR PTRLEY

0 gy 17 Bartolomé de Las Casas ( 1474-1566 ) - Fracncisco de Victoria ( c. 1480-1546 ) ~ Juan Gines de
Supulveda (1490-1573 ) ~ Alberico Gentili ( 1552-1608 ) ~ Hugo Grotius ( 1583-1645) ~ I'] ¥ Samuel
von Pufendorf (1632-94) (Williams, 1990; Pagden, 1993; Todorov, 1999 ) - Las Casas =2 Vitoria ~’
'FT*-J Bl EL TR S99 ) (Spanish School ) (Marks, 1990: 7) ©
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PR PRI TR SR RS e P R
VPRSI S PR PSP SRR S TR A 9 B IR
FIFVHRISE" ] (Keal, 2003: 91-92) » #Y[1 Alberico Gentili 5% | IRLE) 4 #457f
fol ~ I J SJIBHEE K o fﬂp PPEPET (R 2 P9E S 329 (Keal, 2003: 87) ©
RIS > SRR gl T TR T S LA R - T

Las Casas = Vitoria I'[ FBH[#9F" » FIp (257 * — ,j(f]? < I% e b Py ffEy 4
B ’ngmfﬁj EL L AT = IV 2 A T R P

PI4# - Vitoria 7 b B 0 (=) SYUERI RV B9 2B o PR RS T
TH (2 ) PRSI RE LR FIRE T E I T S Juh

ﬁ@ﬁﬁly‘ﬁim MIFW%HWWﬁf;b<:>Ig3fwvm@g
POBIEHELT L 3000 Tl IR EP S ERP Y (Keal, 2003: 92-93) « [
1 > Pufendorf .EJF‘;?JJ’@ ¥} Grotius pd%ﬁiﬂk ’ ?: EVIIHN RISV P9~ upit s SR
IR PR R TV IRE R 90 A L P 2 8RB B
|V R J?ﬁ  UIRL S FEt ot B T PR B RS B

Mgt =TS F VIR R (Keal, 2003:96) -

= “EJFEL?;&?JE?*]E’%

xR AR = PRVELE T g”ﬁﬂ'&’?’\"'f*fﬁiﬁﬁé - Fgf«tbi?k’fﬁi"’T\%%‘?V
tH ﬁ'ﬁ*‘j S RYIRIEC P D S R R **HELJEF PV %u%ﬁ
(Keal, 2003: 97-98 ) Locke et Jré Ejj AU B FIRRE (state of nature ) »
PRIE= > PR SR RIRVRE S 7] S s e M LS R A

PG ALEY (Keal, 2003: 98-99) « Vattel AT U BRI HI I [ 4 2 » A

3 Supulveda ST R S N B JF"’J%'E“ FIFTRLESR ~ o PIifTEpZ © PP SR
FUBRY o B ISR I :ﬁ'?}ﬁ RS2 ]E”{jc;ﬁﬂﬁ,fr (Keal, 2003:91) »

2 gy 7} Emmerich de Vattel (1714-69)~ Robert Phillimore( 1810-85 )~ Georg Friedrich von von Martens
(1756-1821) ~ Johann Kaspar Bluntschli ( 1808-81 ) °

33 Barbara Arneil 3%~ 3% Locke VA7) E,lﬁj,ﬂ% £/ Two Treatises » | &R & FF40 B 3
PR PPIAIT o FSLALE A AR ECR IR 17 IR TR
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= YPHRE | SRR TR 2O R e Y s BRI SR AR > P
RIS {f?:tl M E:F;IFUJ e VF] o RLE: BRI E B e g
(Keal, 2003: 100) - 5 fUfit + RS04 BUIERLE * (HAFIOBIS - (= p
1S USRS E 1 T BRI R 32 3 TR R T R
P T L T A A - B 2
S SR R ST AL BT TRt 4 PYOTTE i (Keal, 2003:
101-102) -

FI19 ] 5l 2] 20 ] 5k o BIERE R R Ly *%ﬁif,pﬁ =% ( Anaya, 2004:
26) o MV EREE RS > - WARRLA YT S ot 2 A e
BORBRVE L lERLPE » PURLA A [~ HYRL Y PHEIRRREE | U BERLT

DB P PR AR (Keal, 2003: 103-104 ~ 111) < Keal (2003: 105)
okl > LB Y S PR PLPROBRETRLE AT S - [
B PVBRIRE S 2 3 g T B P S U PR PR R A
BaibRa INER) CE G gl R

AELEE Westlake » ¥ FFIS 2B 2018 AR ﬁﬁ?f"ﬁﬁ%ﬂﬁwﬁ%?
FEH ~ R P BSOS R P N R s
OBy PP B I FTRLY PSR 5 W03 RHATRUE i B
Tip= I E | AR ﬂiﬂﬁpﬁf B R NN R aE T G S #
e aEptpd ot PORLRLT 2 IR S ARG R fifE (Keal, 2003: 104; Anaya,

2004: 27-28 ) - Westlake $£5 | Vattel i[5 > r?ifbj RAAIENEN RN I’F'T?Jﬁ’lfij e TS

(=2 PO FEL 1 IR Locke 4217 () BB A ARBEV IR » PRIP= [RZEFRIVIEDYY & pupd A2
U S DR T F BRI A T AmeilT TFAVRL Locke £+ B 4 F‘Ljéiﬁfﬁiﬂf
A g s el e T DIV ST TTRAE ~ FL T
SEEZRY kxfkgn? IR 5 (Keal, 2003: 99-100 )

Sy $7 John Westlake ( 1828-1913 ) ~ William Edward Hall (1835-94 )~ I'] > Lassa Francis Lawrence
Oppenheim ( 1858-1919) -

16



%iﬁy’*if‘ﬁfﬁi%‘fﬁ’?ﬁﬁi > B > BRESLERAY 4 PYRERLE 2 V9% (Keal, 2003:
106 ) > Westlake §l =H"= 9= » — L1 {5 P4 b ) [HBI4 LRGN B > PPl
FeV R P AR N R BT o PPVRTE AR > [ SRR %i{?‘[ Fogne]
st |4 S50+ oK 2 SRS H BN (Keal, 2003: 104) -

[Filfts > Oppenheim Z - > IERE PUFLRERLY P VIO HGE > [N A
RLUE B PR E T Soab L ’be Ry Er s - B Ay BRBIERA v =
e~ fusk kR E{fjji&[%% ( Anaya, 2004: 28-29) - Eifljﬁzﬂ% ’
Oppenheim r?if":; r?ﬁgﬁ’\%@ﬁﬂﬂ“‘%ﬁ'ﬁiﬁﬂﬁ | (organized wandering tribes ) Hitfl
TEAEVY - [ Hall EIJ{L_@[?, > TRUE N Al | R T R o & [ !
IS = S| ESRP NG E’&Eqﬁ AVEFRE B RLEN Coy ) VR E TR PV B Ty
= RLEL T (for) faff EEJ/F;[TWT’ PRIF= o TR T [E“"ﬁ?_kﬁfgﬂfﬁ@ : Fﬁ'?xﬁ:fi
] > =2 ?J"ﬂ ’—Jjj—gf' I}Flfjiﬁfﬂﬁ F;[ (Anaya, 2004: 28 ) -

I PR AR 1516 fHA i SR R PR o pofERE 'J)E'}’fjjﬁfﬂﬁl 5
SFRgEE G Tl 0 BPFCEEYN Charles Hyde 578 581 55 3 lﬁﬁﬁy'%f
T F'g??f RORUE 2 20 o R R s (AR A [pope 0 PN P T (R R
s ﬁ‘[ ' lﬁl@ﬁ%]ﬁﬁjﬂﬁjﬂﬁﬁj pu iR E) *LJ-HPIJ\“F%T fa’?ﬁﬁ'ﬁgf R 5 )

(Anaya, 2004: 29) » IEI[E, > Wi F1* PR SBRAEERRS > HETRA
L LE B S E{’Lfi%ﬁ']qg' > Tl TH 2 bR E AR SRS TS %ﬁff‘\iﬁ
e PO R R S e B B Ty 3 “‘Elffﬁﬂfé | (uncivilized tribes )

[P e i+ o= ff (Anaya, 2004:30) 2

iS’ Fﬁﬁé‘ﬂ'ﬂﬂ?@ fH » Westlake UG RL A S E SRR AUy o o VY S T E A
F{I{E\J IS EJ/[J;\I%‘\ E&,ﬁ% rJ),uJF;[-gJﬂ]@ﬁfﬁh%r\r:}/.@;[F[fjﬁr[{]n;g;@ y EIU , b F]EJF[U@T?}""BJE%T ”Tﬂ{'ﬂ T HB
FI2 B 5 JArE TN PN ,,,.,4_[ o f[ - F‘,’
L PR AT T > PRSI T e TR o S ALY Westlake EZ:E@W ~ Y %
PR PP U U S URCR T PR B R R e it

BYRLL P A 1977 £ (Keal, 2003: 106-107) ©

S j HS Oppenheim (UG Y« S IO IRHBAIOERL 1B %
TR 2 [NERE P 0 R AR SR P R R ﬁjfiﬁmfs‘?@ﬁﬁ‘& sl
F 7 PGP PR E VAR (0 | dErrico (1997) “sfiel ViR U IORBEBEEL - 1299 10 et
=7 IR E [ﬁi'i DB > L EeR  E  B? YRR PR 2 A )
TS DRSS S R ORI L Tully (19952 136) -
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Slattery (1991: 693-96) i > "Ejréj%ﬁ?r;ﬂ (= ML 2 B Al
FURRRE » SR e B et - MV BRI
ARFFVBIERP I ? PIRREs P R E RS B AR - P TR e A
O8] B BT o BIRERL  AfF e mig e P I%WD‘ el (i AN R
) PIPGIEROTE 2 199 SRR PP - S ESE T
- HEFHFORRE 2 25 PR 1) BRess e fOApR - F 371 TR - I
[ > < Y AR T AP b T 2 SRR 7 L o

—Eu

et i F‘q UPE & AR Ry = A
D‘FJPT*'FA LT AR BV I RS AR AR LR A TJ%&#E&?’”
JEMBR AT 1) 2L PR A2 E R P £ 1924 L] - 1548 Duncan Ivison
S8 (20001 511 PETH A SRS N BREEA > IR0l > ST SR
ERFIENZ 35 [TV (N2 35 PP 98 2 fi CEIRI e P2 e B RL [
BRI A8 T I FLORRG ALY ) P 35 (R B0 OIS
BUFY PP 32 PR B T  AFIEIGH (IR - ERLAES 7 R
A FRLE 1 - T » SRS SRR - R0 T AL ) Ty
=R R L R R A PO [T RO F I B
g b 9 e T
FId o (0N TN SRR RO SRR R SR LA
o 4 SRBAVSERL /R H SRR " PV E I~ P T et i fl o~

il ’ﬁjﬁ}ﬂﬂ 27 (2 & (multiculturalism ) =Y Will Kymlicka (1995) >

W= RS MU (Tvison, 2000: 6) ©

F“,u, %}I—]El I AZewkfE2 3 (communitarianism ) F[F‘/  PIFFDFSE TS Sy

L (Ivison, et al., 2000: 7) = 73 » lﬁﬁiﬁl VBT ARIRPARE N S S e dr

® B E& 1713-63 = B > sl ~ Rl )b’FlLfJﬁiriﬁg?ﬂ lrﬁ”‘p‘d (New Brunswick ) ~ ¥
%"F%\['E[E s TTEH Ay ET o R R FB«'#\ = EB'RU] ) Cact of state doctrlne) !EI/H{}\_JFF&

Te Il f“ i% TR TR S ON 20T R R R Uﬁ #§1 (convention ) »
'”‘Jj ;Hi_ ES«'F’? :‘{Lﬁl VEIFE{ER, “F\[ rf*;yrﬁi Il (Slattery, 1991: 698 93
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P R [ B 2 L P22 SRR S0
SRS liﬁ : Puj):’ﬁl?lgjpd ey J?‘}[ [UAIHE ) (nations within ) ut:ft » = e
(s 7 pLpE guﬁﬁ“ PRI B R T T M RORL T S B R A
554 (internal colonialism )~ FYRLEE 0 = 2% (neocolonialism ) (Ivison, et al., 2000:
8; Tully, 2000: 41)

i o PE 2 RRVTE ) RUE S TR M (historical sovereignty )
iSERT 5 ?; FORUE SWRE U MpSAPHTF e TR0 4 PUiikai =g, T 328 iU 4# | (inherent
sovereignty ) ~ [ijZ r?’ﬂﬁ ~ f# | (temporary sovereignty ) » FU i o S RLRL ~

N L—ﬁ PO R P SR F IR TR S R bR 4 B PN
A Tk = ﬁﬂﬁl«?}ﬂ » =P ’JZEF;?! e %‘3, VK] i# (Tvison, et al., 2000: 9)

HIRERL > HA forSRpid B 2R = A > Wikt Z 2R RLE SIS PR igse 1y
TR = AL L e ?H’Eﬁiﬁﬂfﬁ& @'[‘fﬁiﬁ’%ﬁ' H [Eﬁ'ElfJ?}'ﬁ‘, R NE e S
R~ BURLyA 4 puB 7 L= Lo = AR 3 [ AL SR S =
AU THIE - Duncan Ivison 7% (2000: 9 ~ 13-14) [NIF=HEE > 7 v[lﬂﬁﬁ:*] R
U A MRV S RS PV IR ]  ERRLE  — p‘lil%’FL =X
IRpY = A bl **JE'IEJ[J?’TE\jji%'Iﬂ*@lF““FI’ J‘J%S’E@Fﬁf}%?ﬁ’ [FIFR] > IRl ErPril
BN P ARpVEE T RIETINRIRVRUE N 5'5’?F3FjEIer TR EEN S A

( seccessionless sovereignty ) °

o WS T o [ PYTE S ERpans P A [ RS o T
#ffq%a EJ " FFF” J (saltwater thesis ) ~ L z‘llﬁru ., (blue water thesis ) »
RUE SNBSS R s A g A R HT?&?J’E 7o T B ST
SR ﬂﬂﬁﬁjg@ S Iﬁ[ﬁ’fga ; (external colonization ) » [R[F=» SHREF R A i
TS (Anaya, 2004: 54; Tully, 2000: 39-40, 55; Keal, 2003: 133 ) -

s HJE”‘*?;% B EpRLIERLIE R L T Al N P f“?jn B g

(Charter of the United Nations, 1945) " FRISHERLESIFRTIf) F{IOZHH = 2o [
gpg&f{%f f:lff“F p = AT 5T (27 2.1 [50) ~ o S S A FIek (87 1.2
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@),j\c ?ﬂ&j %&1];%4 UDAF _S«IIJAEI4‘ 7{&(5‘524”’{)

1.2 To develop friendly relations among nations based on respect for the
principle of equal rights and self-determination of peoples, and to take other

appropriate measures to strengthen universal peace

2.1 The Organization is based on the principle of the sovereign equality of
all its Members.

2.4. All Members shall refrain in their international relations from the threat
or use of force against the territorial integrity or political independence of
any state, or in any other manner inconsistent with the Purposes of the
United Nations.

#4% Anaya(2004: 51)FH AP RLRRERLE NPT U :[’aflba”\ﬁ 17 1960

e PIp f:r%wy‘gww TR N B ;Ehf;l 5 (Declaration on the Granting of

Independence to Colonial Countries and Peoples ) || S33 S5} N iR lﬂ{@p%@fj :

2. All peoples have the right to self-determination; by virtue of that right
they freely determine their political status and freely pursue their economic,

social and cultural development.

Inadequacy of political, economic, social or educational preparedness

should never serve as a pretext for delaying independence.
T3l UL T T fy O S

6. Any attempt aimed at the partial or total disruption of the national unity
and the territorial integrity of a country is incompatible with the purposes
and principles of the Charter of the United Nations.

7. All States shall observe faithfully and strictly the provisions of the
Charter of the United Nations, the Universal Declaration of Human Rights
and the present Declaration on the basis of equality, non-interference in the
internal affairs of all States, and respect for the sovereign rights of all
peoples and their territorial integrity.

=t

Sy S o (BY 1.2 [50) HRE SRR IHUE > fj0 7 [FVESRL T peoples |~ ||
[ Mnations ;5 [P=9} » 4 PR G S ﬁgﬁ_%ﬁjﬂ‘pﬂ‘—ﬂ o ?F?fd% TEJ*EF BT 1966
Fplipy TR A E WF # - 5% 5 (International Covenant on Civil and Political
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Rights )~ % F [/ v ﬁiﬁﬁ <87 [“fi 59 4( International Covenant on Economic,
Social and Cultural Rights) » HEIRAH=RPHEF] 57 (I A po s BRpie |
T}A#: ; (All peoples have the right of self-determination ) » IR » SBERL R GHEH
Mnation | id] ] "people o ZHBIIESS~ 3257 (International Labour Organization,
ILO) Frf3psVRL S E | REPO R 25 TR SRHIE * 1120595 (1957) - 1)
K TR %Ffjfkf*éw A4, (1989) o HJ?{E'J "Indigenous and Other Tribal and
Semi-Tribal Populations ;> % # | Indigenous and Tribal Peoples ;; P H A H[Hﬁ?% ’

PRI S

1.3. The use of the term peoples in this Convention shall not be construed as
having any implications as regards the rights which may attach to the term

under international law.

e A *iﬁ’l?ﬁ‘if\[r’?’?‘fﬂ ’_F;LL:*JTTE'FTJ U*@%‘ (PR 1) > TR S 1 =)
A, (Working Group on Indigenous Populations, 1982) ~ " (= £ SRR FIEIFQL
~ B[R, (Working Group on the Draft Declaration on the Rights of Indigenous
Peoples, 1985) ~ T 'E({= * [ 15L& | (United Nations Voluntary Fund for Indigenous
Populations, 1985 ) 'L (= 2 F% T@'ﬁj H[Jzﬁéf . * ( Special Rapporteur on the Rights of
Indigenous Peoples, 2001 ) ~ " R {= A ?k%?ﬁ u@. , ( Permanent Forum on
Indigenous Issues, 2002 )~ '] T TR £ F@@%UE‘J’ %‘*ﬁ“? ﬁjﬂ ( Expert Mechanism on the
Rights of Indigenous Peoples, 2007 ) » T I') #t11 e » LT [EE#T ﬁﬂ%ﬁ&ﬂli
e T’T&WEIE'J " SFR (people™) PR AL T AL (population ) ~ HiERL
PG Cissue) s R RUTFERUT] " nation IR RLERIEEI FIRARAY S D -
vl - 5 TR féﬂ?i@%“ﬁl’% 1 (2007) EripviAd o fRUE MRV
E'Jﬂ"i%?ﬂﬁ (5 (people ) ~ Tk LF B ( peoples ) » HiFf) +" = - %F (Calma, 2007)
ASHE o TRy TR f_if*lfi@ﬂjﬁl’% g T 2RSS BEGRER A F M
I IHF' §F{5%‘Hﬁ“ PP B G ERLE 1 R E 13 » Bkl FE IR A

YL B f SR T RS NI F 5 (1995-2004 ~ 2005-14) > fURL T people | ©
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3. Indigenous peoples have the right to self-determination. By virtue of
that right they freely determine their political status and freely pursue their

economic, social and cultural development.

4. Indigenous peoples, in exercising their right to self-determination, have
the right to autonomy or self-government in matters relating to their internal
and local affairs, as well as ways and means for financing their autonomous

functions.

I > SPORLE SRR AR R P CELAL A fiLas
Casas ~ I'| M VictoriafiV F I JRF32 4 » RO SRR T 1l ~ prRLagZg I'#TEJ?V H
= A= (Slattery, 1991; Tully, 2000; Macklem, 2001 ) - ‘Uﬁﬂp f—' ) I'JJIFEJT o Bl
’é FAVELE NT*T?{’? bl VB TR SR SRR ) £ SR I*lf’ﬁﬂiﬂifl
SRR LBIE > B ELIT B S R 6 B RN
A S ﬁi’?"“’gﬁi@?ﬁﬁﬁ’lﬁ% U SNFRERBIERE i 1) R 58 T
feRHE L B (£ R Ef}’ﬁlﬂ °

1 Lenzerini (2006: 163-64) f&-* [ 1~ fjigh ~ [>T ~ | E i ?ls?u
AL R UEVF‘ o P RUENBRY S 'Jbﬁﬁfﬁf«ﬂ_f’ﬂﬁf%@
FIdo E"?éﬁ'ﬁ@ T o PP FGEE R Y g e pud E'}ﬁﬁﬂﬂ
PRV ERE A5 pa sl o TJI' R Pl PP 22 B a5
AP *‘*Lft ° E'ﬁﬁ%\B«”’”‘i{FVﬁ* “FE P FOB[# T Cherokee Nation v. Georgla
(1831) 2R NFREL Tl [rrﬂ}gli{::‘\JF | (domestic dependent nations ) » E{ T
R L ’?‘[3 OSSP I 2 B o R Worcester v. Georgia (1832) 4]
(s %‘L[EWE'}’EF BSLTH#9 5 %% ) (Indian nations ) }ETF,TV;‘Z?% VIE - TR TR

(treaty ) ~ sBRL T 5NHR ) (nation) » U] il X P9 055 A5
y r

BRVRL - SOREIP IS SR o BI9E  ANURLE HRES ) ~ ') R s2meiy PR s
= FJ?;, 74,5 (1989) ﬁrj li’ p&f\_* P[“‘[ﬁﬁﬁ«‘%@“ﬁﬁn’@lﬁg (W1k1ped1a 2012¢) o
4 %4 Western Saharh Adwsory Opinion, 1975 (80-81) ~ von Glahn (1981: 62) ~ '] % Crawford
§006: chap.2) -
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The very term ‘“nation,” so generally applied to them, means “a people
distinct from others.” The Constitution, by declaring treaties already made,
as well as those to be made, to be the supreme law of the land, has adopted
and sanctioned the previous treaties with the Indian nations, and
consequently admits their rank among the powers who are capable of
making treaties. The words “treaty” and “nation” are words of our own
language, selected in our diplomatic and legislative proceedings by
ourselves, having each a definite and well understood meaning. We have
applied them to Indians as we have applied them to the other nations of the

earth. They are applied to all in the same sense.

Slattery (1991: 686-87) — gﬁﬁiﬁ’ﬁﬁz@ylf g @—\»31\&'@;;%,?[}. YRR
SRR (2 B B R E DR P LR~ JRLATE o
Ao PI9E > PP R SRR MRS T o
S WP P S0 7 BRGSO 7] R RPN POPS (- R
[t Bl AT =l a2 B9 SOV RO 2 A P PTRLRLI A ~ O RLARE Y
IR AR E 0 HERLINIE VI RO - 2 T

R N A
Fleras == Spoonley (1999: 54-56 ) ~ I'] ¥ Maaka == Fleras (2000: 93-94)]"] & %

Oy SRS SR AR SRR (4D s (=) i Ep TR AR

42 ?Jr—ﬁﬂ‘%’\ﬂiﬁ}’ﬁ[lﬁg’_ﬁl f}%ﬁﬁ#ﬁﬁﬁll[ﬂ'@ » Deloria Z* Lytle (1984 ) ~ Perry (1996 ) ~ Nichols
(1998 ) ~ Fleras == Spoonley (1999 ) ~ Havemann (1999 ) ~ I'] ¥ Fletcher (2005 ) »
43 *EJEEJEL 2 SRR AR K %‘ifj% Laforme (1991) ~ Fleras (1999: 199-200) ~ I') % Kickingbird
74 (1999) < P19t > MeHugh (1989: 33-34) FUs< Dicey j# = 3 T B W PRy > gkl
PR = A B R T S R SV RIBOR T BRSPS P e YRR Sharp( 1997
278-79) g]“’dﬁpj—iﬁLévfgflfjfy[[m s SRR 'EJ%E;J['%%’EL (= NHRAUMEF]] - Deloria (1999: 123) &
[ AR 2 RBEOA S 2 0= R RUE BRIV AR ’f,%::ﬂ\'f@ﬂ‘f‘ﬁfi@ﬂ ' R
TEFEp Y [TpusEEE > NI F’j@'ﬁ?ﬁﬁ@ﬂd’ [“= A~ [0ZEFG T A Alfred (20050 46) f =
FE ) T3 = AR | (de-thinking sovereignty ) V! o | REFTRL E?“J'%F[U@]%’!T’ fd Otto (1995) -~
Melbourne (1995) ~ Sharp (1997:256-64) ~ Wunder (1999 ) ~ I'] % Porter (2003 ) ° Cobb (2006:
116) $8 » IR SRR RO, 1 g > R 2 5 -
MR LRI = RERLAE T RS ﬁﬁg 1 BUfEG, - Jackson (1999b: 13) F<fiaysl— H M pusitl -
B/STOIRE el ﬁlj?[ » & [l R E Y RERLAFISAEY (Holsti, 2004: 114; Philpott, 1999: 149)
i James (1999:41) Ay [ﬁj@%’![‘; Tﬁ*ﬁ%*ﬁﬁﬁi Fowler 2= Bunck ( 1985: 49, Chap. 3) A= I
%) (chunk) =2 T 8512 | (basket) [UBH[] °
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(absolute sovereignty ) [IVBSIFGPRE » fERLS! €] [ 9 e Bt Bi% 5 (2)
P R A ESRL T H = MY (shared sovereignty ) s (5 ) FHE] TIIfE S A
(functional sovereignty ) fiV357% PN » U MiERLETE URIESAT | EEREHY 1
B I () [F] T4 E1 A (nominal sovereignty ) ~ FVRL TiCTE A (soft

sovereignty ) [Uif[" PEHGTRE » STERLE R ™ B BRI [FRERO A -

U
| | ! |
I I I I
4 l W | 3
Pl E‘LZ fﬁ 5
fi fi fi fi

4 U S A

Maaka == Fleras (2000: 93-94)~RL{= 2B A7) £ right to sovereignty I')
right of sovereignty : | ¥ ﬁﬁﬁfﬁfﬁﬁ%ﬁ% =R EJ[JﬂfF',%ﬁu S IS
W fi 7Tl (nested sovereignty ) » # T L TG ff (qualified
sovereignty ) ( Sanders, 1991: 192) « Z3 {7 I'[3 » EIJ?ﬁ_" BT M PR A
PR 812 57 o ﬁﬂﬂﬂﬂﬂﬁjﬂ[ﬁkj— > Ll Fleras == Spoonley (1999: 54) Hr
F?ﬂ' r j\ 73 BEIU = A (sovereignty without secession ) e

E‘H\[ﬁwﬁﬂ = el VJ?@EJIEIT—ELIJ‘?HE P TSCPVRRISE R Fln:ﬁrrv tH
L DRRE 2 M SESCRE g VB N RSN e EIJ?F, BUE MR
FIJIFIJ%L (McHugh, 1989:39) - a\[ﬁﬁ'q’"’ FI?“ R HFLRI® (John Marshall ) F]i
i1 Johnson v. MclIntosh (1823: 545, 574) | » HI#sd ~ LS j"F’T B

H= A8 (full sovereignty ) > T;ﬁ} . 'F}IJ[*I 0 VRS i F’?i’ﬁ?ﬁj ( diminished ) :

* Sharp (1997:252) #£5, T 73 #| = f# | (divide sovereignty ) ; Lenzerini (2006 ) 55 =1 = = ffh |
(parallel sovereignty ) » “HiERLEHGEL (= N R IjF[
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They were admitted to be the rightful occupants of the soil, with a legal as
well as just claim to retain possession of it, and to use it according to their
own discretion; but their rights to complete sovereignty, as independent
nations, were necessarily diminished, and their power to dispose of the soil
at their own will, to whomsoever they pleased, was denied by the original
fundamental principle, that discovery gave exclusive title to those who

made it.

7+ Cherokee Nation v. Georgia (1831) > FU[= NERR I = )= f@]ﬁ?& » ELRIER
TR FIMTRLT 9F AR ( foreign nations ) il £ B (i 2R -
[filEREY ORI 7t Worcester v. Georgia (1832:521) #- PoET DA (1
Fle lpggs s ”JHTEEL_FNF"[@ :
The very fact of repeated treaties with them recognises it, and the settled
doctrine of the law of nations is that a weaker power does not surrender its

independence -- its right to self-government -- by associating with a

stronger and taking protection.

(= SBIEPRLE SR @J&E}t» IS A [Eﬁi‘rlﬁfi 1887 & i
P4 P95 e 5 (General Allotment Act) » 8 R L S RRFE: B f % e

s

#55 }%H%F[[ ° 1955 & {1 Tee-Hit-Ton Indians v. United States 2{| -5 B N #4L

S TR PVE > SURERLEE > HIPSE R pu BuAET 2T AR e o [NIFRLET T
Lo ‘é’%’ﬁéﬁﬁﬁ;ﬂ? [+ Santa Clara Pueblo v. Martinez (1978: 57) it mUELE »

(VR SRR ARRVRI PSR F O] 3 USSP TR 1 SRt
R

AN

Indian tribes are “distinct, independent political communities, retaining their
original natural rights” in matters of local self-government. ~Although no
longer “possessed of the full attributes of sovereignty,” they remain a
“separate people, with the power of regulating their internal and social

relations.”

% Zx 1 San Manuel Indian Bingo& Casino v. NLRB  (2007) (ﬁ‘}ﬂfé} T H R AGEUE 12 ) o
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As separate sovereigns pre-existing the Constitution, tribes have historically
been regarded as unconstrained by those constitutional provisions framed

specifically as limitations on federal or state authority.

As the Court in Talton recognized, however. Congress has plenary authority
to limit, modify or eliminate the powers of local self-government which the

tribes otherwise possess.
F o SUBIPEIRTE | R R AR T SRR T
1%~ f# , (tribal sovereignty ) ~ F57i £} " 57= = M | (third sovereignty ) > Fi _RLRLE
Tffﬂvj M= IFF TERLITZ (B = U[’[E{?E} (sovereign entity ) (O’Connor,
)RR OB O
e T R B @ggp@fﬁ@ﬁ SR IR T
PPRf s PIgHIERLE 0 fiE A “Ji@tﬂﬁﬂﬁ%?? AR 2 o HEY
RS lﬁ I 2hLH = A~ @9 RLT 5 2 ff 5 Resnik (1989) @I?,iﬁffﬂi WikERL— 76
r [’ﬁiﬂiﬁ‘[‘ﬁrﬁlﬁé f# , (dependent sovereignty ) - [fij Wiessner (2008: 1169) EJU?& £
Fﬁ,’ij\ FRLET= 2 AR o

3@@%'\‘&7@I%@%@Bmf@ [ SRR e 1972 5 B T BIERER

1998; Carter, 2002) o Z5 i I'J £, %

_E [ll

ﬁiﬂrﬁ CEFY (MY 5 (1966) 0 YT 1975 A fgﬁ,%’a A PR YT iR
R I 5% 5, % (International Convention on the Elimination of All Forms of
Racial Discrimination, 1965 ) » =t E'Lg w2 fJ Racial Discrimination Act (1975) »

THT R ['%?dpfjr,é%jé ( Wallace, 2005: 24) = f! w?yw'\'gg; e SR vy
F:TT,J,I/I;,% » PR ii%[ 30+ iFI[J“*th ;FEIF FT,J%[JE c, o E.JL%J—F;LL R

4751 United States v. Billy Jo Lara (2004: 4) "‘JF}{% Fe=t IF’Z Iy% = A | (inherent tribal sovereignty )
EILJETF? F4EC Steinman (2005) pfiflEs - HES ﬁ\ES«[pTrﬁ‘ | L“’?‘“?ﬂ% - R Ji[ﬁ?"’ﬁhﬁu
EZ[ li’ » FoEUEVRL T8 = MRV E I (self determmatlon without sovereignty ) °
j{ﬁ?”ﬂj’ﬁ I_NT@HJJEE*J i 1960 F [RE[ 1970 F [RF U Ffﬁ P“?F[E}JF M 1972-92 F 1
F'EJf"'”*'Ww ALY 1980 (RRI AL SSRISEIE 5 (521992 5] 2005 F > R MfUFTE
SRR -
AR g
.3. The States Parties to the present Covenant, including those having responsibility for
the administration of Non-Self-Governing and Trust Territories, shall promote the
realization of the right of self-determination, and shall respect that right, in conformity with
the provisions of the Charter of the United Nations.
0 RPN ?i’ﬁﬁ'fﬁ ek F’&iﬁfnﬁ{fﬁﬁ 1 (High Court )  JRYVAY T #3# 5 ( Constitution Act, 1900 )
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Milirrpum v. Nabalco Pty Ltd (1971 ) #:fb > 71@ ) ?gﬁiﬂf/{ El@}@‘@ﬁi@iﬂiﬂrﬁ& 1976
¥ 3p15E Aboriginal Land Rights (Northern Territory) Act, 1976 ( Nettheim, 2007: 6)
FUENT 1979 # [ﬂ ‘3"’*[&%@@ 1 '—F%(Coe v. Commonwealth of Australia) >
U@E%ﬁ@ﬁ@%qé@ﬁ%%@%@ﬁ%g@m}g@:
7A. The whole of the said continent now known as Australia was held by the
said aboriginal nation from time immemorial for the use and benefit of all
members of the said nation and particular proprietory (sic) possessory and

usufructuary rights in no way derogated from the sovereignty of the said

aboriginal nation.

BRI R I IR P B L 2 RV AR
(aboriginal nation) fY& T o i - ?ﬁ%ﬁﬁﬁﬂﬂiﬁ Rz Bhl e 1992 &7 FIEE
% BT BRI J’F’fg’?{f”ﬁl [= S py -+ oA (native title ) » SEURIES IPERSE] i Native
Title Act (Cth) (1993) < EEVRL (= NIV [pI 4 BARE RBAVEIR « T3 S BPRLE
Sd¥E | FlIEY Wik Peoples v. the State of Queensland (1996) Hr#{]i » 1> " AR R
Native Title Amendment Act ( 1998) ié&ﬂjﬁﬁf&?ﬁj o 7+ Western Australia v Ward
(2002) ~ * Wilson v. Anderson (2002) Z{|fy]1/ & » RUE SN A+ $A8 P RL
Fud o BEIRE) S HEDSNT) ?%TFTT (5 ~ Ay RLIETR (compact ) fu =0 e e 2Rl =
@Fﬁjﬁlﬁ » {EIT giﬂiﬁ—‘ﬁa%ﬂﬂ?[@}%@ ( Brennan, et al.: 2004 ) ; Z[[ ! Ht bk PP
PR ET T  [] 2 fol L& pl %@ﬁ'ﬁ{ﬁ” e

il F'nf“' FI~ i 1835 & 2 f PRt ;Eh?% 5 (Declaration of the Independence of
New Zealand ) » 2o I ity 9= A [EUgy s o R st T aee b 3 £ T

( United Tribes of New Zealand ) :

All sovereign power and authority within the territories of the United Tribes

of New Zealand is hereby declared to reside entirely and exclusively in the

BUA T FRERUS N0 B RORL T PSR NP ] o T 1967 & Vi *ﬁnwﬁu AL ]
Py AR I I 1967 5 SR NI U 08
?“FLI—’ AUfEY (BT 51~ 127 [5) IR > e fEr== e I IR N ogs ok Tﬂ’ll%‘z{’%
i U SR 6 U e

DR NET RH Coev Commonwealth (1993 ) I%F' ?[”JEL‘EH = WIVIpI Al S YR
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hereditary chiefs and heads of tribes in their collective capacity, who also
declare that they will not permit any legislative authority separate from
themselves in their collective capacity to exist, nor any function of
government to be exercised within the said territories, unless by persons
appointed by them, and acting under the authority of laws regularly enacted

by them in Congress assembled.
RG] BRI S R
Flii-== F * 9= 4 (Orange, 1992) Etfé?‘zﬁrﬁ MR =" F) ~ a2~ Bk
ARV > SR R E Y TR F RS A S ERE 2E
iyl =B R ﬁjﬁmf\_@r Jﬁ"—’r F[J" 2y - F| §J B b URL [l R ke

U %[ﬁ?‘?ﬁf‘u'ﬁf’%’% HrE| = flBfuZIE™ (Pocock, 2005: 238-39) ©

TI9H3E (55 5 (Treaty of Waitangi, 1840) »

_”H

HEETE 1847 & Y R. v. Symonds *[Jﬁj?:ti‘, [EAHRLE R0y > SRy > 1878
F iy Wi Parata v. Bishop of Wellington ’F‘,H PR RS g pOF]) e REERLE N
BSEEE ] BT 1975 #1345 Treaty of Waitangi Act @2 =" 9
ijEI:I:LI:EkJ}_EJ ( Waitangi Tribunal ) » $ 7= F[| » &} + Buffh ~ I 2 FiamH JE:*‘%
B SRS - R - i P 2IHC (Durie, 1998:121-22) ¢ RS 2 U]
R EASAT WS SRS F S SRR (Durie, 1998: 119,
196) « EIff| > JHEF R B R DR HE o0 P PO RS, pusss
= A PJT\K’??J;&E%N ( Wikipedia, 2012¢ ) ©

BT i S —’\EﬁﬁF ST (R

T#

SR AP ) TR

2 RGO FERL :
The Chiefs of the Confederation of the United Tribes of New Zealand and the separate and
independent Chiefs who have not become members of the Confederation cede to Her
Majesty the Queen of England absolutely and without reservation all the rights and powers
of Sovereignty which the said Confederation or Individual Chiefs respectively exercise or
possess, or may be supposed to exercise or to possess over their respective Territories as
the sole sovereigns thereof.
S PR
the Chiefs of the Confederation and all the Chiefs who have not joined that Confederation
give absolutely to the Queen of England for ever the complete government (6) o ver their
land.
>3 7 IH ) bqu? WAL= pu s 8RS > RS (Mikaere & Milroy, 2000: 366 ) ©
Mg AT Tl R %ﬁf?ﬁj]? BLE L;’/AJHTJ-F %ekyg s S BYTESRR 0 PR R
(= N HRp Jlﬁlwﬁﬁ?@" w‘frﬁ IEEERLE 3<J bRET i, RS > ) WRS P M= SR04 P At s piurs
S NTE R 17-18 R (“J’ﬂ”#i&%%[) WAL SR R
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(Royal Proclamation, 1763) Z% [ 1~ & F I RUE SNBREERT+ 2 o 7 e ik
B LS R BRI 1N R S SR SRR
[y =1 e TR (R L rj PR RS T JI%F’JEF;EE J%‘fp'b?&ﬁi‘m*“ﬂilﬁ\
o R EURLE N RS PR - vpﬁw“if;gaﬁ VI 1973 & il T R il
% 5 (Calder v. Attorney-General of British Columbia ) » EFa/RUE NIV 4 Mg
B+ 2R S IR R SR B - O RLIGROTES § 1 ek
P R T 4 By BE ( Comprehensive Land Claims Policy ) » Ziif*Z* kL
= NBREEPALRA AT S PO o e B 1982 i TRk

( Constitutional Act, 1982 ) » 7 57 35 {27 1 R PFH Fg’?: TR S E UL N
A F| | 2F R ]| | (existing aboriginal and treaty rights of the aboriginal peoples of
Canada) *°  TRAH I BT 1984 5 (19 Guerin v. the Queen IR » @ fLE: 2B
AORRA g 4 P IR R BB SOREE) TS EEOR T ) (fiduciary
duty ) » “fiERl— 78 T l'ézﬁ ’I'JFTJ [ ) (trust relationship ) #¥#5 o FLA b i AhL
| Eiif}@ﬁ"@?ﬁ%ﬂé%ﬁi— TR -

SRR RN > SRDYF 19 HIR > BB~ o2 Al
I"E(Hﬁ: ITERVEERS > iR Lag s i F-}( (RS T iF} o PRPVHESRG AR AP+ Byt
T PESRCR T B AT (1992) 0 T é%ﬂ?rﬁll'é?”fiﬂfiﬁ"iﬁ}??@‘}‘l‘il | py
REE o R [ R PRUE SIS A8 o T iR ﬁﬁ‘“}*ﬁ%[ﬁw EE|
MEs T DO 555 5 (Treaty of Waitangi, 1840 ) » Rl [F=55ph" = ?f@i* IR e

FE P FIFIRETEE » 4 PSS FIFBRIEH £ ORI « S

L SRR m I G 19 WO 2 BALS
= AJEJQIEIH B SilERL | [P e (s lﬁ\»ﬂ[gﬁ b?ﬂ}g;tbiel;fg@puﬁ\@) P a4 By
SVt (Fleras & Elliott, 1992: 31-32; Foster 19£9 359- 63)
¥ SEE4 #9i (land claims agreement ) - PRLE 1Y ,ﬁu (self-government agreement ) ~#& £}

E

36 ?ﬁ%ﬁfiﬁféﬂﬂﬁ‘ﬁ “k R.v. Sioui (1990) {54 ¢ ¥ R. v. Van der Peet (1996) » 3 Fy57 ™ Ak
FLA AT Constitutional Act (1982) #i* IJNE' FUE SHRMEF V2% ; 7 R, v. Pamajewon ( 1996) »
* R.'v. Gardner( 1996 )» 1y [f'J A SR Uk T any broad inherent right to self-government held
by the appellants was extinguished by the British assertion of sovereignty. ;- fl Wallace (2005: 13-15)
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2005: 151) :
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TR, R EL ERGEARRELIL ) XA R LR RE D
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